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ABSTRACT 

The quest for the protection of women against Gender-based violence has taken the centre-stage in the 

human rights discourse. At the international level, the United Nations has formulated policies and 

legislations to achieve this goal. Human Rights mechanisms have also been put in place to ensure the 

protection of the human dignity for all individuals. The United Nations through most of her legislations 

have in strong terms prohibited gender-based violence and have enjoined state parties to take steps to 

ensuring the elimination of all forms of discrimination, inequalities and gender-based violence. It is 

against this backdrop that this paper sets out to outline, the extent to which Nigerian laws have 

progressed. The paper will also examine the innovations and inadequacies. In conclusion, a number of 

suggestions will be made for improvement of the existing legal regimes.   
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1. INTRODUCTION 

One of the characteristics of any civilized nation is her ability to protect her citizens from any form of 

discrimination, by enacting laws that create a system that regulates the conduct or behaviour of citizens 

and ensures that the society is safe and secured for all the citizens. To this end, Nigeria as a member of 

the United Nations has also ratified most international instruments that are protective of all individuals 

and has also formulated her own policies and legislations; indicating the desire to pursue the main goal of 

putting in place all necessary mechanisms needed to eliminate discrimination by ensuring equality and the 

human dignity for all men and women. 

There is no doubt that Nigeria, like most countries of the world, has acknowledged in principle the 

existence of human rights and by extension women’s rights. The problem has been the lack of political 

will to go beyond recognizing these rights to ensuring its applicability and enforcement particularly as it 

relates to gender based violence. The clamour for the protection of women against gender based violence 

has been on going, with the United Nations taking an enviable lead which was first expressed in the 

Universal Declaration on Human Rights in 1948.1 This declaration has been described as the foundation 

of normative work for international human rights law.2 The principle of the universality of human rights 

is the cornerstone of international human rights which most countries have ratified.3 The United Nations 

through most of her legislations have in strong terms prohibited gender based violence against women 

and girls.4 State parties are required to take protective steps in ensuring that women’s rights are respected 

by law and to eliminate discrimination, inequalities and practices that negatively affect women. 

                                                           
* Senior Lecturer, Department of Private and Property Law, Faculty of Law, Rivers State University Port Harcourt. 
** Professor of Law, Department of Jurisprudence and International Law, Faculty of Law, Rivers State University – Port Harcourt   
1 The declaration specifically addressed the issue of respect for human rights and promoting fundamental freedoms and equal 

rights of men and women without discrimination. 
2 Ezielo, J. N. Women, Law and Human Rights: Global and National Perspectives (Enugu: Arena Publisher 2011) 3. 
3 Women’s Rights are Human Rights, United Nations Human Rights Office of the High Commissioner, New York, Genera 2014 

www.unhumanrightsorg. Accessed 15 August, 2017. 
4 Adaga, O. Gender, Good Governance and Organisational Management in Nigeria (Markurdi: Microteacher, 2013) p. 35. 

International Journal of Innovative Legal & Political Studies 9(4):1-13, Oct.-Dec., 2021 

 © SEAHI PUBLICATIONS, 2021    www.seahipaj.org                 ISSN:  2467-8503 

http://www.unhumanrightsorg/
http://www.seahipaj.org/


2 
 

It is against this background that this paper shall examine applicable legislations that have been enacted in 

Nigeria to protect women from every form of gender based violence and dehumanizing practiced. The 

paper will outline the extent to which these national legislations have protected women against gender 

based violence. After examining the innovations and in adequacies as well as the challenges in drawing a  

conclusion, a number of suggestions will be made for improving on the existing legal regime for the 

protection of women against gender based violence in Nigeria. 

 

2. Conceptual Review  

In order to put the paper in proper perspective, there is the need to define some terms that are central to 

the discourse, so as to highlight the context in which these terms are used and to allow for better 

understanding of the words as it relates to this paper.  

2.1 Human Rights 

Human rights indicate both their nature and sources, as rights that one has simply by being human;5 such 

as right to life, privacy, to be free from torture, to education, health and the prohibition of discrimination6 

Black’s Law Dictionary defines human rights as freedoms, immunities and benefits that, according to 

modern values, all human being should be able to claim as a matter of right in the society in which they 

live.7 Fleiner describes human rights as rights of human beings to live according to their nature and with 

other human being8  Human rights are derived from the wider concept of natural rights which civilized 

societies must accept as belonging to every individual irrespective of race, religion or sex.  

2.2 Women’s Rights 

‘Women’s rights’ are rights and entitlements claimed for women and girls of many societies worldwide 

backed by law. Rao,9 describes women’s rights as that aspect of women’s movement whose aim is to 

ensure legislative, economic and educational reforms pub in place to eradicate discrimination by reason of 

sex. Women’s rights may also be described as rights given to women to give them equality with men 

especially in areas such as employment or wages. 10 

2.3 Gender 

‘Gender’ denotes qualities associated with men and women that are socially and culturally rather than 

biologically determined. It includes the way in which society differentiate appropriate behaviour and 

access to power for men and women. It includes a strong element of inequality between men and women 

and are strongly influenced by ideology11. 

2.4 Violence 

The term ‘violence’ is synonymous with physical force and the two are used interchangeably.12 It is the 

behavour involving physical force intended to hurt, damage or kill someone or something. According to 

the World Health Organization, it is the intentional use of physical force or power, threatened or actual 

against oneself, another person or against a group or community that either results in or has a high 

likelihood of resulting in injury, death, psychological harm, mal-development or deprivation.13 

2.5 Gender Based Violence 

Gender based violence may be descended as violence meted out to a person as a result of the peculiarities 

of his or her sex. It reflects and reinforces inequalities between men and women thereby compromising 

their dignity, health, social status, security and more. It is the most extreme expression of unequal gender 

relations in society. The Council of Europe Convention on the Prevention and Combating Violence 

                                                           
5 Bibhuti, B. S. “Understanding Human Rights: Some Issues in. (Chaudhary S. N  (ed) Human Rights and Poverty in India: 

Theoretical Issues and Empirical Evidences vol. III (New Delhi: Concept Publishing Company 2005) p. 22. 
6 Das Basu , D. Human Rights in Constitutional Law (Butterworth: Lexis Nexis, 2008) p. 8. 
7 Garner , B. A. Black’s Law Dictionary (9th ed) (United State: Thomson Reuters, 2009) p. 809. 
8 Fleiner, T. What are Human Rights? (The Federation Press, 1999) p. 8. 
9 Rao, M. Law Relating to Women and Children (New Delhi: Eastern Book Co.) p. 10. 
10 21st Century Chambers Dictionary 8th ed (New Delhi India: Allied Publishers New 2006). 
11 United Nations Development Report, 1986, p. 258 
12 What is Violence? Definition. <https://thelawdictionary.org> accessed 3 September, 2018 
13 World report on violence and Health – World Health Organisation: www.who.int>violence>summary.en. Accessed 10th 

September 2018 
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against Women and Domestic Violence, 2011 defines ‘gender based violence as violence’ that is directed 

against women because she is a woman or that affects women disproportionately.14 

 

2.6 Discrimination  

Gender discrimination is not only a consequence of existing laws and policies, but also of long standing 

traditions, cultural practices and religious custom.15 The Convention on Elimination on all Forms of 

Discrimination against Women 1979 (CEDAW) defines discrimination against women as: 
Any distinction, exclusion or restriction made on the basis of sex which has the effect or 

purpose of impairing or nullifying the recognition, enjoyment or exercise by women, 

irrespective of their marital status, on a basis of equality of man and women, of human 

rights and fundamental freedoms in the political, economic, social, cultural, civil or any 

other field.16 It is the in just and prejudicial treatment of different categories of people, 

especially on grounds of race, age or sex.   

 

3. Gender Based Violence: An Overview  

The concept of gender based violence in Nigeria is relatively new. Most societies were structured to view 

women as inferior to men, the accepted norm was a society structured to view male authority as natural. 

Over the years, women have been relegated to the background in most societies they were limited to the 

domestic sphere with little or no roles in the public sphere. They were perceived as inferior to the men 

and were denied equal opportunities as the men; thereby placing her on the lowest strata of the society. 

This attitude has been influenced mainly by social, cultural sentiments and religious beliefs. The 

patriarchal nature of most societies enabled the men hold primary power, moral authority social 

privileges, control of property and dominated political leadership. According to Aristotle, women were 

viewed as the property of men, their role in society was to reproduce and service men in the household, 

regarding male domination of women as natural17 

This attitude led to the agitation for the end to subjugation and discrimination of women, it gave rise to 

feminism movements. The aim was to dismantle patriarchal system and encourage equality of men and 

women. However, Bentham18 and Mills19 were of the opinion that women had potentials that had not been 

harnessed and muted the idea of giving the women equal status as men instead of defining women with 

reference to men. This assertion can be seen in the key roles and positions held by women in the society 

today.  

Most of the violations were in the private sphere, which international human rights law did not capture, 

law was thereby identifying problems without preferring remedies. It is obvious that women were been 

discriminated against both in the public and private sphere; the advent of human rights and the 

introduction of issues affecting women brought to the front burner the gender based violence concept. The 

gender based violence provides a new context for understanding violence against women as it is reflective 

of the unequal and in equitable power relationship between men and women in the society. 

To this end the United Nations was led to take special interest in women’s rights through some 

legislations that are gender specific. It tried to address all forms of discrimination against women. The 

gender discourse was developed with gender based violence been identified as the oldest form of 

violation against human kind. The United Nations, to address this problem, provided a road map through 

legislations such as, the United Nations Charter, 1945,  Universal Declaration of Human Rights, 1948, 

Convention on the Political Rights of Women, 1953, Convention on the Nationality of Married Women, 

1957, International Covenant on Civil and Political Rights, 1966 and the International Covenant on 

Economic, Social and Political Rights, 1966; Declaration on the protection of Women and Children in 

                                                           
14 Article 3(d), 2011 
15 Human Rights Committee, General Comment No 28, UN Doc. HR1/GEN/1/Rev.9 (vol. 1) 29 March, 2000, para 5 
16 Article 1, CEDAW 
17 Mack, M. P. Jeremy Bentham: An Odyssey of Idea 1792 (London: Heiniman, 1962) p. 323 
18 Olomojobi, Y. Human Rights on Gender, Sex and the Law in Nigeria (Lagos: Princeton Publishing Company, 2015). 
19 Mills, J. S. The subjection of women https://www.bl.uk>collection-items accessed 11 June, 2018. 
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Emergency and Armed Conflict, 1974, Convention on the Elimination of All Forms of Discrimination 

Against Women, 1979. Declaration on the Elimination of Violence against Women, 1993 and the optional 

Protocol to the Convention on the Elimination of All Forms of Discrimination against Women, 2000. All 

these instruments emphasises the promotion of equal treatment of men and women in every sphere of 

human endeavour.20   

The Universal Declaration of Human Rights which is the first Human Right International document 

provides for the basic rights to be enjoyed by all members of the society; prohibiting discrimination in the 

enjoyment of these rights and freedoms.21 The International Covenant on Civil and Political Rights 

(ICCPR) enjoins state parties to respect and ensure that all individual enjoys the rights recognized under 

the covenant without any distinction.22  The International Covenant on Economic, Social and Political 

Rights (ICESPR) on the principle of non-discrimination reechoed the sentiments of International 

Convention on Civil and Political Rights (ICCPR) enjoining State parties to undertake to guarantee that 

the rights enunciated in the covenant are exercised without discrimination of any kind.23 

These instruments are commendable and have laudable provisions in terms of the non-discrimination and 

according equal rights to both males and females. Unfortunately, they failed to capture the interest of 

women, their peculiarities and distinct characteristics, they merely represented the men’s views or 

perspective of what human rights ought to be without adequately capturing or representing the specific 

interest of women. 

The existing laws created a void which needed to be filled. To achieve this and reaffirm the commitment 

of the United Nations in the quest to protect the rights of women, in 1967, the United Nations adopted the 

Declaration on the Elimination of Discrimination against women. The declaration states that 

discrimination against women is an offence against human dignity and calls on member states to abolish 

existing laws, custom and practices that are discriminatory against women. This was followed in 1979 

with the adoption of the Convention on Elimination of All Forms of Discrimination against Women 

(CEDAW) by United Nations General Assembly.24 It has been described as the International Bill of rights 

for women due to its comprehensive approach to gender equality. Under CEDAW, State parties are to 

commit themselves to pursue gender equality in all spheres of life and to prohibit discrimination against 

women. It enjoins state parties to adopt special measures to accelerate the realization of the objective of 

the Convention.25 These measures are expected to achieve defacto as opposed to de jure equality,26 State 

parties are under obligation to eliminate discrimination and achieve equality, through legislations 

prohibiting discrimination, ensuring legal protection of women, permitting states to use special temporary 

measures which must be removed when equality is attained.27 

In addition, the optional Protocol to the Convention on the Elimination of All Forms of Discrimination 

against Women, 2004 permits the CEDAW committee to deliberate on petitions from individual groups 

who have not attained justice in their national jurisdictions. Upon filling of a complaint, the committee 

has the discretion to adopt interior measures to protect the complaint from gender based discrimination. 

It is in the light of the foregoing that this paper shall now examine national laws as it relates to gender 

based violence and identify the challenges of protecting women at the national level. 

 

 

 

 

                                                           
20 Preamble to United Nations Charter, 1945. 
21 Article 1 – 7 of Universal Declaration of Human Rights, 1948. 
22 Article 2(1) ICCPR, 1966.  
23 Article 2(2) ICESCR 
24 Adopted by United Nations General Assembly in 1979 in a 130 – 0 vote with 10 Nations abstaining. On 17th July 1980, 64 

Countries signed the CEDAW and it entered into force on 3rd Sept, 1981. 
25 Article 2 and 3, CEDAW 
26 Article 4 CEDAW 
27 Article 5 CEDAW 
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4. National Legislations for Protection of Women’s Rights 

4.1 The Constitution of the Federal Republic of Nigeria, 1999 (As Amended) 

The 1999 Constitution of the Federal Republic of Nigeria is the highest in terms of hierarchy of laws in 

Nigeria. It states that inter alia: 

1.-(1) This Constitution is supreme and its provisions shall have binding force on all 

authorities and persons throughout the Federal Republic of Nigeria.  

(3) If any other law is inconsistent with the provisions of this Constitution, this 

Constitution shall prevail, and that other law shall to the extent of the inconsistency be 

void. 

 

The above provisions have been interpreted in Eleso v Government of Ogun State28 to mean that all 

persons and authorities in Nigeria are bound by the constitution. In Attorney General of Ogun State v 

Attorney General of the Federation29 the Supreme Court held that the constitution is not only supreme, 

but also when another law is inconsistent with it, that other law is void to the extent of its inconsistency.  

The constitution dedicates two chapters to the protection of human rights generally and women’s rights in 

particular.30 The issue of gender based violence is a very topical one that has gained the attention of the 

world community. The protection and status of women in the society has also drawn national interest as 

can be found in the 1999 Constitution of Nigeria. The preamble of the Constitution creates an impression 

that “we” meaning all the citizens of Nigeria have agreed to provide for the promotion of good 

government and the welfare of her citizens based on the principles of freedom, equality and justice and to 

consolidate the unity of the people. 

Section 1 is to the effect that the Constitution is supreme, with its provisions binding on all authorities and 

persons in Nigeria31 stating that any other law made in Nigeria which is inconsistent with the provisions 

of the Constitution shall be the extent of its inconsistency, be null and void32 whilst chapter four provides 

for fundamental human rights33 which are the inalienable and immutable rights of persons in Nigeria.  

Section 33 (1) provides for the right to life. By implication, the ordinary meaning of this section is that no 

one shall be deprived intentionally of his life except for legitimate purpose of the sentence of a court 

where found guilty. It does appear however, that violent practices against the Nigerian woman infringes 

on these rights, such acts include, domestic violence, physical violence, sexual exploitation, assaults, rape 

and various cultural practices which could result in the loss of life of the women. 

Despite this drawback, section 42(1) offers some hope. It provides: 

42(1) a citizen of Nigeria of a particular community, ethnic group, place of 

origin, sex, religion or political opinion shall not by reason only that he is such 

person: 

(a) Be subject either expressly by or in the practical application of any law 

in force in Nigeria or any executive or any administrative act of the 

government, to disabilities or restrictions to which citizens of Nigeria of 

other communities, ethnic groups, place of origin, sex, religion or 

political opinion are not made subject or. 

(b) Be accorded either expressly, by or in the practical application of any 

privilege or advantage that is not accorded to citizen of Nigeria of other 

communities, ethnic groups, place of origin sex, religious or political 

opinion. 

42(2) No citizen of Nigeria shall be subject to any disability or deprivation 

merely by reason of the circumstances of his birth. 

                                                           
28(1990) 2NWLR (pt 133) 420. 
29 (1982) 1-2 SC 132 
30 Chapter II and Chapter IV 
31 Section 1(1) Constitution of the Federal Republic of Nigeria (1999) as amended  
32 Section 1(3) 
33 Sections 33 – 34 which provide for freedom from all forms of discrimination and also the right to enjoy fundamental right 
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By virtue of the inclusion of this provision in her constitution, Nigeria also made a bold statement in her 

fight against discrimination, although the Constitution failed to define the term ‘discrimination’. Despite 

this constitutional provision, women in Nigeria are faced regularly with an array of discriminatory 

practices.  

Section 42 (3) of the Constitution to some extent encourages some of these discriminatory practices the 

section reads: 

S.42 (3) provides that nothing in this sub-section 1 of this section shall invalidate 

any law by reason only that the law imposes restriction with respect to the 

appointment of any person to any other under the state or as a member of the 

Armed Forced of the Federation, or mender of the Nigerian Police Forces or to 

an office in the service of a body corporate established directly by any law in 

force in Nigeria.34 

This sub-section indirectly promotes discrimination as it precludes a person from challenging laws which 

are discriminatory with respect to any office in the Armed Forces, the Nigerian Police Force or a body 

corporate established by any law in force in Nigeria. This is discriminatory to women, as illustrated in 

Yetunde Tolani v. Kwara State Judicial Service Commission and Ors35 where the Court of Appeal held 

that the appointment of the female magistrate that was terminated on the basis of her single status was 

illegal and void and consequently ordered her immediate re-instatement.  

The decision of the court provides protection for all citizens, notwithstanding the provision in section 

42(3) of the constitution which is discriminatory and a clear violation of the rights of such persons who 

are either in the Armed Forces, Police Force or Corporate bodies. The provisions of Section 42(3) of the 

Constitution should not be encouraged as they have outlived their usefulness and as no longer in line with 

world best practice in terms of equality and equity which the concept of human rights represents. Section 

42(3) to a large extent has the legitimized discrimination on grounds of sex in certain establishments in 

Nigeria.  

Section 34 of the 1999 Constitution provides that:  

Every individual is entitled to respect for the dignity of his person and 

accordingly: 

(a) No person shall be subjected to torture or to inhuman or degrading treatment; 

(b) No person shall be held in slavery or servitude  

(c) No person shall be required to perform forced or compulsory labour. 

Consequent upon these provisions, cultural practices that are inhuman, degrading such as female genital 

mutilations ought to be abolished as it amounts to torture considering the fact that these mutilations are 

executed with blunt and non-sterile instruments in very unhygienic circumstances36 and against the will of 

the individual. One of the reasons advanced for encouraging this practice is that it prevents the woman 

from promiscuity. This is not enough to subject a woman to physical, emotional and psychological torture 

just to curb her sexuality primarily for the benefit of her partner. The practice is not only a violation of her 

right to human dignity, but also of her health, sexual and reproductive rights. This singular act is an 

infringement of her constitutional rights and constitutes gender based violence because the women must 

allowed to enjoy her sexual autonomy by taking such decision that affect her sexual and reproductive 

health without any form of cohesion or force.  

Section 35 of the 1999 constitution provides for the personal liberty of citizens and the security of his 

person.37 Unfortunately, young girls are still been forced into early marriages while some are trafficked 

for prostitution against their will. They are denied of their rights to education, rebate, health and subjected 

to violations which could have advances effects on their health in future.  They face all these challenges 

                                                           
34 Section 42 (1) (a) (b) (2) & (3) of the Constitution of the Federal Republic of Nigeria Cap C23 laws of the Federation 2004  
35(2009) LPELR – CA/IL/2/2008. 
36Bazza, H. I. “Domestic Violence and Women’s Rights in Nigeria (2009) 4(2) Societies without Borders 

http://scholarlycommonslaw.case./edu/swb accessed 15 April 2017.  
37 This is also contained in Article 6 of the African Charter on Human and Peoples’ Rights 
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merely because they are women contrary to international human rights law and the fundamental right as 

contained in the Nigeria Constitution. This Act constitutes gender based violence which has been 

expressly prohibited under the Nigerian Laws.  

Section 24(2)(a) of 1999 Constitution permits any foreign woman upon marriage to a Nigerian male 

citizen to be registered as a citizen of Nigeria, but the constitution is silent on the status of a foreign male 

who marries a Nigerian female citizen as to his eligibility to acquire Nigerian citizenship.38 By virtue of 

this provision it is obvious that there is no equality under the law, when the constitution which ought to 

provide for the rights of citizens is biased against women. The section needs to be reviewed to include 

male spouses of Nigerian female citizens. One must be mindful of the fact that citizenship confers rights, 

privileges, and responsibilities on a person. All persons should have equal status and rights under the law. 

The Constitution in section 29(1) and  (4) states that a girl below the age of eighteen could be married, but 

failed to mention the lower limit gap which means that if an eleven year old girl is married, she is deemed 

to be an adult, this does not apply to the male child. Such a girl who is now regarded as an adult in law 

has the power to renounce her Nigerian citizenship. The failure of the Constitution to specify the lower 

age limit of the girl for the purposes of marriage which qualifies her as an adult capable of renouncing her 

citizenship is a disservice to her because at that age which is below 18 years is neither knowledgeable 

enough nor does she have the maturity to understand the full implication of citizenship. This provision 

perpetuates injustice against the girl-child whom the law owes a duty to protect; the male child on the 

other hand is not faced with such challenges. 

A cursory examination of most Nigerian Laws shows that the term ‘indigene’ has not defined in spite of 

the current trends of policies at every level of government making use of the concept. The concept is 

based on the need to perceive the integrity of the cultural identity of the numerous ethnic groups in 

Nigeria. The concept relates to the ability of a Nigerian proving that he/she is an indigene of a particular 

state or community, a practice that has perpetuated the discrimination and untold hardship against women. 

Section 14 (3) of the constitution indirectly confers legitimacy on this principle. The result is that there is 

always an investigation and requirement of strict proof of any Nigerian citizen to prove place of origin. 

This concept has denied many women rights and opportunities particularly those from a different ethnic 

origin from their spouses. The effect of indigene principle is that it deprives such women of employment 

opportunities and political appointments in their husband’s state of origin and also exclude from such 

opportunities in their states birth by virtue of marriage39  

Section 38 of the Constitution provides for the right to freedom of thought, conscience and religion. In 

Nigeria, women find it difficult to enjoy this right because immediately after her marriage a woman is 

expected to automatically change her church or belief to that of the husband for family cohesion 

otherwise she is viewed as a bad wife by the society. In Onwo v Oko and 12 others40 the appellant was a 

born again Christian and a member of the Assemblies of God Church, Agbogwugwu, Anambra State. 

When the husband who was not a ‘born again Christian’ died it was alleged that the respondents 

forcefully and against her wish shaved her hair and locked her up in a room and removed all her 

properties in accordance with the tradition of their community for mourning the dead. The appellant 

claimed that according to her own religion and faith, she does not mourn the dead. The action was 

initiated under the Fundamental Rights (Enforcement Procedure) Rules. The trial Court dismissed the 

action on the ground that fundamental right is not enforceable against a private individual. The Court of 

Appeal unanimously allowed the appeal and held as follows: 

(i) It has become necessary to extend the protection of individuals within the state 

against the excesses of fellow citizens. The result is that where fundamental 

rights are invaded not by government agencies but by ordinary individuals such 

                                                           
38The Nigerian Military Government under General Ibrahim Babangida was able to depart Dr. Patrick Wilmot a lecturer from 

Jamaica who was married by a Nigeria woman from Sokoto State because of the failure of the constitution to convey 

citizenship on him by virtue of his marriage 
39 http://www.refworld.org/doc.d/48a0007a2htm accessed 14 April 2017. 
40(1996) 6 NWLR (pt. 456) p. 584. 
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victims have rights against the individual perpetrators of the acts they would have 

done against state actions.  

(ii) Thus, in the absence of clear, positive prohibition which precludes an individual 

to assert a violation or invasion of his fundamental right against another 

individuals such victims have rights against the individual perpetrators of the acts 

in the same way they would have done against state actions. 

 

Despite the constitutional provisions against discrimination, women face various forms of gender based 

violence and their rights are still trampled upon even in the face of  the decision of the court in Timothy V. 

Oforka41 that no law or custom that stands in the way of our constitution should be allowed to stand no 

matter the circumstances. 

One of the major short fall of the Constitution which has hindered the effectiveness of Chapter II, is the 

non-justiciability clause in Section 6(6) (C) which provides that judicial powers vested in accordance with 

the foregoing section except as otherwise provided by the Constitution,  

(c) Shall not extend to any issue or question as to whether any act or omission by 

any authority or person or as to whether any law or any judicial decision is in 

conformity with the fundamental objectives and directive principles of the state 

policy set out in Chapter II of this constitution. 

 

By virtue of this provision, a citizen cannot institute any action when one of these rights contained in 

Chapter II of the 1999 Constitution has been violated or breached. For the constitution to remain relevant 

as the grundnorm in Nigeria it is necessary to give legal effect to every part of the constitution, which in 

Akinyemi’s opinion makes section 6(6)(C) enforceable so as to curb incessant gender inequality in 

Nigeria.42 In Archbishop Olubunmi Okogie v Attorney General of Lagos State,43 it was held that the 

provisions of Chapter II of the Constitution are not obligatory on the government. The effect of this is that 

it is difficult for citizens to enforce rights contained in Chapter II. The non-justiciability of Chapter II with 

respect to the Fundamental Objectives and Directive Principles of state policy, denies the woman of her 

right to seek redress even when policies are unfavourable to her, her hands are tied by the law that ought 

to protect her and grant her access to justice. It is no longer sufficient to have these rights confined in our 

body of laws what is necessary for us as a people is to take positive steps to curb any form of 

discrimination and gender based violence whether driven by culture, religion or society so as to ensure 

that all citizens be they male or female are treated equally. The infere4nce that can be drawn from the 

foregoing as it relates to gender based violence, is that although the Nigerian constitution grants 

individuals the right to freedom from discrimination it still has embedded in it biases against women. 

4.2 Criminal Code Act 

In Nigeria, outside the Federal Capital Territory, Abuja where the Violence against Person (Prohibition) 

Act (VAPPA) 2015 applies, two statutes provide for crimes and incidental matters – they are the Criminal 

Code44 and the Penal Code. For the purposes of this study each code shall be treated separately 

considering their distinct nature. The Criminal Code captures southern Nigeria and it deals with crimes 

and terms of punishment for such offenders. However some sections of this code discriminate against 

women and perpetuates gender based violence. 

Section 357 Criminal Code defines rape and further provides for the penalty for rape in Section 359. The 

challenges include the cumbersome nature prescribed by law for the proof of rape–corroborative 

evidence. Rape has been classified as an offence by our law. It is a form of violence against women for 

which the law imposes punishment.45 In the unreported case of the State v Bolivia Osigbeme where the 

                                                           
41 (2008) 9 NWLR  (pt 109) p.204 
42 Akinyemi, O.  “National Development Discuss: Making Chapter II of the 1999 Constitution, A Panacea for National 

Development <olusokakinyemi.blogspot.com>2012/09 accessed 0 June 2018 
43 (1981) 2NCLR p. 337 
44 Cap 38, Laws of Federation Nigeria, 2004 
45Musa v. State (2013)9 NWLR (pt. 1359) p. 214. 
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accused raped two young girls repeatedly at gun point he was sentenced to only two years imprisonment 

because he was a bread winner and also first offender. 

The requirement of corroborative evidence in proving rape makes it very difficult for the victim to 

establish her case46 as more often than not, the crime is committed in secluded areas, unplanned for and in 

private where there are usually no witnesses. The difficulty of proving rape is explicit in Okoyomon v. 

The State47 where the court stated that it was essential that the evidence of the victim must be 

corroborated to prove rape. The problem of corroboration is a matter of practice and not law.  

Sentencing in rape matters should reflect the seriousness of the offence committed and offenders should 

be given the maximum sentence to deter others considering the upsurge of rape in our society today. 

Instead of insisting on corroborative evidence, the courts should rely on the medical report and evidence 

of the medical practitioner who evaluated the victim after the crime. This should suffice instead of taking 

the already traumatized victim through the burden of corroborating the incidence particularly in an open 

court.  

The primary aim of law should be the protection of individuals from unwanted sexual interference 

without discrimination. It is therefore worrisome to find that indecent assault committed against males 

and females are treated differently with each carrying different punishment. Under section 353 of the 

Criminal Code a person who unlawfully and indecently assaults a man is guilty of a felony and liable to 

imprisonment for three years. That same act in section 360 states that a person who unlawfully and 

indecently assaults a woman is guilty of a misdemeanor and is liable to imprisonment for two years. This 

is discriminatory; it shows preference of men over women in Nigeria despite constitutional provision for 

non-discrimination. The distinction of misdemeanor and felony given to the same offence as it relates to 

sexes of the victims tends to reduce the worth of the female in the eyes of the law and further trivializes 

the violation she had gone through as a person. Although the Criminal Code provides majors for 

protection of the reproductive rights of women, however some provisions of the code contravene 

women’s rights to health, bodily integrity, sexual and reproductive rights. 

4.3 The Penal Code 

The Penal Code48 by virtue of section 55 (1) (d) accentuates wife battery as it provides that a man can 

chastise his wife as an act of punishment to correct her. Furthermore, section 55(10) of the Code provides 

that nothing is an offence which does not amount to the infliction of grievous harm upon a person and 

which is done by her husband for the purpose of correcting his wife.  

This provision encourages wife battery and by extension gender based violence which is contrary to the 

provision of section 34(1) (a) of the 1999 Constitution which provides that no person shall be subjected to 

torture or inhuman or degrading treatment. 

When determining criminality there should be no bias, women in Nigeria are often discriminated against 

anytime they are arrested for prostitution. This prejudice when determining who the criminal is, allows 

men to cause, encourage or solicit for sex, the penal code punishes any person who procures any woman 

or girl for immoral purposes,49 but fails to provide punishment for those who solicit for prostitutes. This 

omission suggests male dominance and inequalities of sexes, it subjugates the women and exposes them 

to sexual violence. 

The Penal Code50 allows for an abortion, when the life of a mother is threatened unlike the Criminal 

Code51 which criminalizes the procurement of intentional miscarriage. Due to legal constraints, most 

victims of unwanted pregnancies engage in unprofessional and unsafe abortions thereby exposing 

themselves to danger and in extreme cases death. The law fails to take cognizance of the right to life of a 

woman from conception to child birth. The law is silent on the woman’s right to choose, particularly as it 

relates to her reproductive rights. The limitation created by this law makes it difficult for women to seek 

                                                           
46Popoola v. State (2013) 17 NWLR (pt. 1382) p. 6.  
47 (1973) NMLR p. 292 
48Penal Code (Cap 89 Law of Federal Provisions Act  
49Section 281  Penal Code. 
50 Section 297 Penal Code 
51Section 228, 229 and 230 Criminal Code. 
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medical help when faced with the problem of unwanted pregnancy instead they are exposed to 

unqualified practitioners who may destroy their reproductive organs or infect them with diseases such as 

HIV/AIDS or other complications that could be life threatening and have adverse effect on her health in 

future.  

The Penal Code contains provisions to protect women’s sexual and reproductive rights but also has some 

provisions which contravene the rights of women thereby perpetuating gender based violence. The 

provision of section 55(1)(d) which allows a husband to beat his wife provided it is for the purpose of 

correcting her is in consistent with the provisions of article 4 of the United Nations Declaration on 

violence against Women, 1993 which states that “state parties should condemn violence against women 

and should not invoke any custom, tradition or  religious consideration to avoid their obligations with 

respect to its elimination. 

4.4 Marriage Act and matrimonial Causes Act 

Section 18 of the Marriage Act requires the consent of the father of either party less than 21 years 

intending to marry, the inference that can be drawn from this   provision is that parents can give consent 

to the marriage of their under aged children. This section is discriminatory to the extent that the consent 

of the mother is not required nor will it be accepted except where the father is dead, or of unsound mind, 

undermining the equal status given to both parties in a marriage. The section demonstrates how women 

are undermined in the society and accentuates the fact that men are regarded as superior.  

Section 15(1) of the Matrimonial Causes Act, 200452 also provides that dissolution of marriage may be 

presented to the court upon the ground that the marriage has broken down irretrievably.53 By virtue of this 

provision, the woman may have to prove that her husband has been convicted of attempted murder or 

attempted to kill the woman or inflict grievous harm on her person. With the current wave of domestic 

violence, spouses’ killing themselves is no longer news; this stringent condition for dissolution of 

marriage should be expunged from Nigerian law, to reduce the incidence of domestic violence and death 

resulting from such violence. Where the parties are no longer compatible they should approach the court 

for dissolution of such union instead of forcing them to live together until one party gets killed which 

eventually is detrimental not only to the family but to society at large.  

Section 72 of the Matrimonial Causes Act, empowers the courts to allocate financial resources or property 

at the instance and for the benefit of parties in a divorce proceeding and the children of the marriage. This 

section provides that the court can make any order it deems just and equitable in the allocation and 

settlement of the property having regard to the contribution of the parties to the property. The issue of 

contribution has been a major consideration by the court, with most courts giving such properties to the 

men who  usually in most cases are higher income earners, since the courts insists on contribution to the 

property as the basis for sharing. In Essien v. Essien,54 the court restated the decision of the Supreme 

Court in Adaku Amadi v. Edward Nwosu55 to the effect that direct financial contribution to the purchase 

price of a matrimonial home or to the repayment of the mortgage must be proved before joint property 

can be inferred. The court accordingly refused the appellant’s case on the grounds that she did not prove 

contribution. In Oghoyone v. Oghoyone56 the court held that the respondent was entitled to joint interest 

because both parties contributed to the property. 

This attitude of the court which is reflective of the patriarchal nature of the society has done great 

injustice to women. It is a violation of their right as enshrined in Article 16 of Universal Declaration of 

Human Rights which gives women equal rights as to marriage, during marriage and at its dissolution. 

Most women have been left with nothing upon dissolution of their marriage57 particularly customary law 

marriages. It is recommended that Nigeria should adopt the sharing formula applicable in England, where 

                                                           
52 Cap M7 Law of the Federation, 2004 
53 Section 16 MCA 2004. 
54(2009) 9 NWLR (pt 1146) 306 @ p. 331. 
55(1992) 6 SCNJ p. 59. 
56(2010) 3 NWLR (pt 1182) p. 564. 
57Akinnubi v. Akinnubi (1997) 2 NWLR (pt 496) p. 144. 
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the court in Lambert v. Lambert58 held that marriage be treated as true and equal partnership even if one 

spouse takes care of the business, while the other takes care of the home. Stating that there must be an end 

to the sterile assertion that the bread winner’s contribution weighs heavier than the home maker, Justice 

Thorpe noted that if all that is regarded in the scale is the bread winner’s success, then discrimination is 

almost bound to follow since the scale of her comparable success. In this case the wife got half of her 

husband’s available assets. This is justice and is strongly recommended in Nigeria in the spirit of equity, 

justice and fairness.  

In determining custody of children, the courts should be guided by what is in the best interest of the 

children and not cultural beliefs based on patriarchy. In Odogwu v Odogwu,59 the custody of the three 

children of the marriage was given to the father in the court of first instance, although on appeal they were 

returned to their mother. This situation ought not to have arisen if the courts had disabused its mind of 

sentiments and done what was in the best interest of the children. 

4.5 Trafficking in Persons (Prohibition) Enforcement and Administration Act,  
The law which is operational throughout the country in section 2 created The National Agency for the 

Protection of Traffic in Persons and Related Matter (NAPT1P) as a specific multi-disciplinary crime-

fighting agency and the nation’s focal institution to fight the scourge of trafficking in persons in the 

country using the four pronged approach of prohibition, prevention, prosecution and partnership. The 

agency is charged with the responsibility for the enforcement and administration of the provisions of the 

act. The Trafficking in Persons (Prohibition) Law Enforcement and Administration Act, 2003 went 

through an amendment in 2015 in a bid to further strengthen it. However, in 2015, as a result of the new 

trends in the crime of trafficking in persons and the need to further strengthen the institutional framework, 

the Act was repealed and the Trafficking in Persons (Prohibition), Enforcement and Administration Act, 

2015 was enacted. 

The objectives of this Act are; 

(a) Provide  an  effective  and  comprehensive  legal   and   institutional   framework   for the 

prohibition, prevention, detection, prosecution and punishment of human trafficking and related 

offences in Nigeria; 

(b) Protect victims of Human Trafficking; and 

(c) Promote and facilitate National and International Co-operation in order to meet the objectives set 

out in paragraphs (a) and (b) of this section. 

This Act has however helped in curbing the incessant rate of women and child trafficking in Nigeria 

through the use of the agency. The National Agency for the Protection of Traffic in Persons and Related 

Matter (NAPTIP) established under the Act. The agency is performing her primary responsibility is faced 

with the problem of in adequate funding. This translates to lack of equipments and facilities for effective 

border control and insufficient personnel to deal with the effective rehabilitation of victims of 

trafficking.60 It is suggested that adequate funds be made available to the agency to enable it effectively 

implement and enforce the anti-trafficking law.  

4.6 Violence against Persons (Prohibition) Act, 2015   

In Nigeria, violence against women is a prevalent harm to peace and security because it undermines the 

basic rights, freedoms, health and welfare of women and national development.61 However, in recent 

years, there have been increased efforts to promote peace and security in Nigeria through the protection of 

women from violence. Human rights and women groups have thus, over the years pushed for the passing 

of comprehensive legislation against gender - based. Thus, the result of activism was the signing into law 

of the Violence against Persons (Prohibition) Act62in May, 2015. This Act is the latest, most wide-ranging 
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legislation on violence against persons, including women in Nigeria, which sought to abolish all obsolete 

laws relating to matters such as rape and assault, and other forms of violence.63 Although few states have 

passed legislation on domestic violence, the rate of violence especially violence against women is still on 

an alarming increase in Nigeria. 

The Act was as a result of agitations for protection of persons against the different forms of violence. 

Violence, both at home and the larger society, is fast becoming a trend in the recent day Nigeria.64There 

was however, need to protect its citizens from such violence as, rape (including spousal rape), battering 

harmful widowhood practices, female genital mutilation, economic or physical abuse and emotional 

abuse. The VAPP Act is an improvement on the Penal and Criminal Code in relation to violence.65 It also 

makes provision for compensation to victims of such violence as well as the protection of their rights. The 

content of the Act is rich in its provisions as it covers most of the prevalent forms of violence in Nigeria 

today ranging from physical violence, harmful traditional practices, psychological violence, sexual 

violence, and socio-economic violence. 

One of the most striking features of the VAPP Act is that it prohibits female genital mutilation. 

Previously, this practice was not specifically banned by any law in many parts of the country, several 

states such as Delta and Cross - River also enacted laws to prohibit such practice in their states. However, 

there was no general legal prohibition throughout the country. Such general prohibition was necessary 

because this barbaric practice is still regarded as the culture in certain parts of the country. Female genital 

mutilation under the VAPP Act is now an offence punishable with a term of imprisonment of not more 

than four years or an option of fine of not more than N200,000 or both.66 

Another striking feature of the VAPP Act is its provision for compensation to victims of crimes under the 

Act. The Act provides that "the court shall award appropriate compensation to the victim as it may deem 

fit in the circumstance.67In addition to the rights provided for under chapter IV of the 1999 Constitution of 

Nigeria, victims and survivors of violence are entitled lo comprehensive medical, psychological, social 

and legal assistance by accredited service providers and government agencies or non-governmental 

agencies providing such assistance.; legal health and social services, rehabilitation and re-integration 

programme.68 

Furthermore, the identities of victims of offences under the Act are also sought to be protected. The Act 

provides for the number and categories of persons that may be in court during trial,69 it empowers the 

court to hear proceedings in camera and prohibits the publication of certain information in relation to the 

trial.70 This, however is to ensure that the dignity of the victim and every other person involved is 

protected. 

One of the challenges of this Act is its limited application to the Federal Capital Territory, Abuja71and 

only the High Court of the Federal Capital Territory Abuja as empowered by an Act of parliament has the 

jurisdiction to hear and grant any application brought under the Act.72It has been ascertained that so far 13 

states have enacted related legislation.73 It is believed that VAPP Act will bring hope and effective 

remedies to millions of people (especially women) who are victims and who have suffered violence in 

one form or the other in silence without recourse to justice,74 if victims are also compensated, re-

integrated into the society and given the necessary support. It now behaves on citizens to make reports 
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65 Violence Against Persons (Prohibition) Act 2015, Section 6(2) 
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when they fall victims of violence in order to be compensated adequately and other states in Nigeria are 

expected to enact similar laws on violence against persons. 

 

5. CONCLUSION 

The constitution is the grundnorm and stands as a legal barometer for testing the efficacy of any law75 that 

is in force in Nigeria.76  In Nuhu v Ogele77  the court stated that to suggest that the provision of the 

constitution should be construed subject to the prescription of an inferior statute is a legal apostasy. 

Nothing could be further from the truth. To this end, the constitution stands above every other law of the 

land and give legal backing to the making and application of laws/treaties in Nigeria; if the provision of 

any law is directly or indirectly in conflict with the constitution that other law shall abate. The position of 

the law with respect to the supremacy of the 1999 constitution is not in doubt, any law that is not in 

tandem with the provisions of the constitution is recovered as mill void and of no effect to the extent of its 

inconsistency. 

The Constitution of the Federal Republic of Nigeria, 1999 (as amended) which is the grundnorm of 

Nigeria clearly shows the intention of the constitution of abolish all forms of   discrimination in Nigeria,78 

which, most times, translates to gender based violence. Some of the provisions contained in the municipal 

laws of Nigeria tend to promote and strengthen existing discriminations against women and by extension 

gender based violence. These laws reinforce deep rooted African patriarchy and stereotype unequal power 

relations between men and women. It is argued that although there are constitutional provisions that 

explicitly show the prohibition of discrimination against individuals on the grounds of sex, women have 

not enjoyed that protection as they are affected most by the unequal treatment meted out to them. Despite 

the justiciability of fundamental rights contained in Chapter IV of the constitution, a lot of women are still 

subjected to various forms of gender based violence; some have been raped, sexually harassed at the 

workplace or in the school, some are killed or kidnapped, some trafficked for forced labour or 

prostitution, others are faced with obnoxious customary practices like harmful widowhood practices, early 

marriage and female genital mutilation. These acts amount to gender based violence as they are 

perpetuated against them because they are women in breach of their rights as contained in the 

constitution. 

The provisions also contained in some national laws like the Police Act, NDLEA Act are violation of the 

dignity of the human person particularly the women. Most of these violations are primarily by reason of 

her being a woman and to that extent she becomes a subject of gender based violence. Despite these 

constitutional provisions aforementioned, there are still provisions in the same constitution that are not 

only discriminatory against women, but also inhibit the active participation of women in other spheres of 

human endeavours. These provisions appear to whittle down the essence of the non-discriminatory 

provisions of the constitution and portrays the lack of commitment to curb gender based violence. It is 

argued that any law that contains provision that subjugates women should be abrogated as it runs contrary 

to the principles of supremacy of the constitution and contravenes the Nigerian constitutional provision. 

Gender based violence cannot be totally eradicated  in any society but it can be combated to the barest 

minimal level by enacting strict laws with stiff penalties for violators and perpetuators of Gender Based 

Violence. Nigeria must enact a national legislation that will prohibit gender based violence in all its 

ramifications and be enforceable in all the states of Nigeria unlike the Violence against Persons 

Prohibition Act, 2015 which is only enforceable in the Federal Capital Territory (Abuja). Nigerian laws 

must be reviewed and reformed to be reflective of best international human rights practices and norms, 

provisions like section 55 (1)(d) of Nigeria’s Penal Code must be expunged from the law. Nigeria must 

come to terms with the fact that when women are protected, the whole society is invariably being 

protected.79 
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