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ABSTRACT 

Environmental justice relates to access to law and the courts in order to find solution to environmental 

problems and to ensure that communities and individuals have the same rights and remedies as corporate 

and state organizations. In this regard Article 9 (I) and (2) of Aarhus Convention provides for review 

procedures of breach of the access to information and participation that are contained in Articles 4 and. 6 

of the Convention.   Article 9 (3) requires States that are signatories to ensure that there is public access to 

administrative or judicial procedures to challenge acts or omissions by private persons or public 

authorities contravening national environmental law.1 Article 9 (4) on the other hand provides that the 

procedures referred to in (Art. 9) shall provide adequate and effective remedies, including injunctive relief 

as appropriate and be fair, equitable, timely and not prohibitively expensive. Decisions are to be given or 

recorded in writing and shall be publicly accessible. 
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1. INTRODUCTION 

Regrettably, Nigeria has not ratified the Convention despite the fact that one of the critical areas of 

concern for Nigerians in terms of delivery of environmental justice, particularly in the oil and gas sector is 

that relating to access to justice. The potential to use the law to reform legal rules, enforce laws and 

formulate policy through case law is a cornerstone of environmental advocacy. Similarly, environmental 

advocates have in different jurisdictions used the legal system at the different tiers of government and at 

the international level to challenge environmental injustice. However, where there are procedural and 

substantive constraints on the rights of citizens to explore public interest perspectives in environmental 

law, such constraints end up as barriers to access to justice.  

In research carried out by the Environmental Law Research Institute (ELRI) in 20102 to understand why 

so many environmental cases that had reasonable prospects of success never made it to the court, it was 

found as a general occurrence that the potential claimants in a number of environment cases that appear 

meritorious were either not able nor prepared to go to court for reasons of cost.  

ELRI found a strong connection between poverty and access to the court system in that Sixty-Seven 

percent of the 1,242 respondents3 indicated that they earn meagre irregular income and would not be able 

to subject their income to the prohibitively expensive and open-ended cost of litigation. Fifty-three  
 

___________________ 
1 This position is said to be consistent with Citizens suit. 
2 Environmental Law Research Institute, “Environmental Injustice in the Niger Delta,” Annual Reports, October, 2010. 
3 The respondents were selected from different households and communities that reflect low, medium and high incomes. All of 

them were people likely to be impacted by pollution in one form or the other, and with likely consequences on health and safety. 

Almost all the respondents recognized the critical components of the costs as consisting of filing fees; extra-payment (tips) to 

court bailiffs for processes to be served; lawyer’s fees; cost of funding the work of scientists and other professionals and expert 

witnesses who will give evidence, the day to day cost of going to court and cost, ibid, 13. 
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percent were of the view that government and its agencies were involved for economic gains in many of 

the polluting activities and that the courts are not likely to be neutral in the resolution of the cases, thus, 

resulting in sheer waste of their meagre resources.4 This group also identified the inefficiency of the court 

system in the way cases last several years and noted all of these will likely increase their cost and render 

both the duration and likely outcome uncertain. Six percent of the respondents indicated that even if they 

had the resources they would not be prepared to 'waste their funds' to pursue litigation because they do 

not see environmental protection as a priority of government and most of the polluters are big companies 

with resources. 21% indicated that they would prefer to use 'self-help’ or give support to those who are 

using ‘self-help’ because it is more result oriented.5 

The ELRI research also confirmed that 58% of the respondents believed that environmental cases are 

specialized and complex and that Nigerian courts due to a lack of understanding of environmental issues 

have not been sufficiently supportive. A number of respondents in focus group discussions also noted that 

Nigerian courts treat environmental matters the same way they treat ordinary contract or property related 

matters. Some of the respondents asserted that while they will admit that there may be constitutional and 

statutory constraint on the judiciary, they also feel that the courts have not been sufficiently innovative to 

do what has not been done before. They ascribed that to be due to corruption or because some judges are 

just timid.6 

Eighty percent of the respondents in the ELRI research noted their concerns about rules relating to 

standing not being sufficiently broad and often the first line of attack by polluters to frustrate meritorious 

cases. The focus group discussions also emphasized that the prerequisites for standing effectively 

ascertains the exclusion of actio popularis and strongly limit access to justice. Under the common law, a 

person is required to have a legal interest that was directly and adversely affected in order to go to court.  

Legal interest here is a question of mixed law and fact and is captured in the concepts of ‘special interest’ 

or ‘sufficient interest’.7 Interpreting this for the environment would mean that litigants seeking financial 

compensation from polluters who can be proved to have caused harm to their health or property could be 

sued. Also, litigants who are desirous of stopping nuisance that interfered with their enjoyment of their 

property, such as noxious odours or toxic spills would similarly be able to maintain a suit.8 

In another report,9 it was noted that filing fees at the Federal High Court have risen astronomically.  For 

example, a claim of =N=50million (Fifty Million Naira) attracts a filing fee of =N=50,000 (Fifty 

Thousand Naira) which most of the victims of pollution cases cannot afford. 

In another report by Amnesty International,10 in the aftermath of two major oil spills in August and 

December, 2008 which disrupted the lives of the more than 69,000 inhabitants of Bodo Town in 

Ogoniland, the Maritime Workers Union hired a valuator to assess the losses of Seamen/NIWA Water 

Transport Workers Branch. Based on the replacement of 3 boats, the clean-up of 42 boats, replacing 

damaged spare parts and loss of income, the valuator estimated a total loss of =N=66,200,000. The report 

was presented to Shell but Shell’s reply was that the report did not come on time. The Chairman informed 

Amnesty International that the Union wanted to take legal action, but this was abandoned because of the 

costs involved. The Union did not have the financial means to do it and thus did not take any further step. 

This was a case where following a joint investigation by Shell, Nigeria’s National Oil Spill Detection and 

Response Agency (NOSDRA) and the Bodo community, Shell had admitted that the spill was caused by 

equipment failure as a result of natural corrosion. 

____________________ 
4 (n 15), p.13 
5 Ibid  
6Environmental Law Research Institute, ibid (n 15)  
7 Boyce v. Paddinglon Borough Council, (1903) 1 Ch.   109, Re Ijelu & Ors v. LSDPC (1992) 9 NWLR (pt. 226) 414; K. Line 

Inc. v. K. R. Int (Nig) Ltd (1993) 5 NWLR (Pt. 292) 159 at 176. 
8 Ibid, (n 15) 
9 A. Akpomudje, “Environmental Claims Resulting from Oil Exploration and Exploitation in Nigeria,” Paper presented at the 

Nigerian Bar Association 2003 Annual General Conference.                                                            
10 Amnesty   International:   The   True   'Tragedy,’   Delays and Failures in Tackling Oil Spills in The Niger Delta (Amnesty 

International Ltd, 2011). 
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2.  ACCESS TO ENVIRONMENTAL JUSTICE IN NIGERIA 

For the first time in the history of Nigeria’s judiciary, on 14th November, 2005 a Federal High Court 

presided over by Justice C. V. Nwokorie and sitting in Benin applied the rights to life and dignity of 

human person in an environmental matter.11 The Court found the gas flaring laws to be unconstitutional, 

null and void, and thus, held that the flaring of gas in a Niger Delta community by Shell Nigeria is a gross 

violation of the constitutionally guaranteed rights to life and dignity of Mr. Jonah Gbemre and the 

Iwherekan Community in Delta State. The Court further ordered the Attorney General to meet with the 

President to set in motion the necessary processes for new gas flaring legislation that is consistent with 

the Constitution. 

Shell Nigeria did not comply with the order and this prompted the claimant to commence   contempt of 

court proceedings in December, 2005. In April, 2006, the company was granted a conditional stay of 

execution which released it from the duty to comply with the Court order. One of the conditions was that 

the CEOs of Shell Petroleum Development Company (SPDC) and of the Nigerian National Petroleum 

Corporation (NNPC), and the petroleum minister were to appear personally before the court on 31st May, 

2006 with a detailed plan for putting out Nigeria's onshore flares within 12 months. The Court of Appeal 

overruled the Federal High Court's order in respect of personal appearances of the CEOs and Ministers on 

23rd May, 2006. 

The second condition was that SPDC was allowed a period of one year to achieve a quarterly phase-by-

phase stoppage of its gas flaring activities in Nigeria under the supervision of-the Court, while the third 

condition was that a detailed phase-by-phase technical scheme of arrangement scheduled in such a way as 

to achieve a total non-flaring scenario in all their onshore flow stations by 30th April, 2007 must be 

submitted personally to the court by the CEOs, the Minister, and the Group Company Secretary/Legal 

Adviser   of NNPC. Many years after the judgment was delivered, the second and third conditions were 

not met, and flaring of gas has continued.   

Following the development at the Federal High Court, Benin, 4 individuals and their communities 

commenced another case against SPDC, Chevron, AGIP and Total before the Federal High Court in Port 

Harcourt in September, 2006. In a move that showed a lack of even handedness by judges and an 

adjudicatory bias in favour of pro-development, the court declined to follow the judgement of the Federal 

High Court, Benin and dismissed the action.12  

Further, in terms of the complicity of government, the Environmental Rights Action/Friend of the Earth 

Nigeria (ERA/FoE) raised an alarm over the re-igniting of a gas flaring furnace in Opolo-Epie, Bayelsa 

state by SPDC. The Opolo-Epie gas furnace which was constructed and first ignited by SPDC in 2010 

was put off due to the public outcry that greeted its harmful emission. The furnace was said to be emitting 

toxic waste into the air and producing loud noises that kept people awake all night. Following the alarm 

raised by ERA/FoE when the furnace was re-ignited, Shell’s Vice President, Corporate Resources in Sub-

Saharan Africa responded that the Department of Petroleum Resources (DPR) had granted SPDC a 

temporary permit to do well testing; that the communities had been fully briefed about the duration and 

extent of the flaring associated with the tests; that well test flares were a common practice everywhere in 

the world; and that it was untrue to allege that the flares were causing environmental damage.13 

Many years had elapsed between the time the Federal High Court declared gas flaring as unconstitutional 

and the re-igniting of the furnace in Opolo-Epie. The important issues of concern for public health raised 

by the decision in Gbemre's case were not laid to rest at the appellate court, yet, flaring continued. 

Clearly, the government is not giving much credence to the precautionary principle14 as a way of reducing 

the environmental impact from the oil and gas sector and improving the safety of people and property. 

______________ 
11Jonah Gbemre v. Shell Petroleum Development Company of Nigeria & 2 Ors. Suit No. FHC/CS/B/153/2005  
12 http://climatelaw.org/cases/country/nigeria/gasflares/22092006 accessed 30 December, 2017. 
13 Editorial, 'The gas flaring scare in Bayelsa,’ National Mirror (Nigeria 17 August, 2011)          

<nationalmiirowonline.net/editorial/J8619.html> accessed 30 December, 2017.  
14 The precautionary principle as defined in the Rio Declaration 1992, requires that where there are threats of serious irreversible 

damage, lack of scientific certainty should not be posted as a reason for post-polling cost-effective measures to prevent 

environmental degradation (Principle 35 of the Declaration). 
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Regrettably, many environmental injuries are not direct personal. For instance, an oil spill may pollute 

surface water in an intertidal creek that is used but not owned by people in the community for fishing and 

recreation. In such situations, an individual may not be able to demonstrate a directly affected legal 

interest that would have enabled him to establish standing under the common law. In Amos & Anor v. 

Shell B. P. Petroleum Co of Nigeria Limited & Anor,15 the plaintiffs sued the defendants in nuisance for 

constructing a dam across their creek as a resu1t of which their farms were flooded and damaged. The 

position of the court, among others, was that since the creek was a public waterway, blocking it 

constituted a public nuisance and there had to be proof that the plaintiffs had suffered damage peculiar to 

them.  

Again, in Allar Iron v. Shell BP,16 the High Court refused a prayer for injunction to restrain the defendant 

from further polluting lands, creeks and fish ponds on grounds that the injunction if granted could stop the 

defendant’s trade and render many unemployed and even affect the country’s revenue since oil was the 

main income generator. In the view of the court, the balance of convenience was clearly not on the side of 

the plaintiff. 

With respect to the decision of the court in Allar Iron, the Court obviously lacked an understanding of 

environmental issues and key principles of sustainable development. The purpose of the injunctive relief 

being sought in the case was to prevent the respondent from continuing to cause environmental damage 

until determination of the Suit. This is in order to avoid a pyrrhic victory where a case is won but the 

damage is already and irreversibly done.  

In Oronto Douglas v. Shell Petroleum Development Company Ltd & 5 Ors,17 the plaintiff sought a 

declaration to get the defendants to comply with the provisions of the Environmental Impact Assessment 

Act in relation to liquefied natural gas projects at Bonny. The trial court held that the plaintiff had no 

standing to institute the action since he had shown no prima facie evidence that his right was affected or 

that direct injury was caused to him or that he suffered any injury more man the generality of the people. 

On appeal, the Court of Appeal remitted the case for trial on the ground that it was erroneous to conclude 

that the appellant had no standing without looking at the statement of claim or in the absence of any 

evidence.18 

What has happened in some other jurisdictions is that the courts are adopting a more liberal interpretation 

of the rules to grant locus standi where same is not statutorily protected. In R. v. Inspectorate of Pollution 

ex p Greenpeace Ltd,19 the issue was whether Greenpeace had sufficient-interest to bring review 

proceedings. Otton J. stated: 

If I were to deny standing to Greenpeace, those it represents might not have an 

effective way to bring the issues before the court. There would have to be an 

application either by an individual employee of BNFL or a near neighbour.  In 

this case it is unlikely that either would be able to command the expertise which 

is at the disposal of Greenpeace. Consequently, a less well-informed challenge 

might be mounted which could not afford the court the assistance it requires in 

order to do justice between the parties.  Further, if the unsuccessful Applicant 

had the benefit of legal aid it might leave the respondents and BNFL without an 

effective remedy in costs. Alternatively, the individual (or Greenpeace) might 

seek to persuade Her Majesty's Attorney General to commence a relator action 

which (as a matter of policy or practice) he may be reluctant to undertake 

against a government department. Neither of these course of action would have 

the advantage of an application by Greenpeace, who, with its particular 

expertise in environmental matter, its access to experts in relevant realms of  

 

_________________ 
15 (1974) 3 ESCLR 486. 
16 (Unreported) Suit No. MW/89/71, Warri High Court, delivered on 6 November 1972 
17(Unreported) Suit No. FHC/2SC/573/93, Federal High Court, Port-Harcourt, delivered on 17 February, 1997 
18(1991) 2 NWLR (Pt. 591) 466. The plaintiff eventually lost the case and the LNG project continued. 
19 (No. 2) [19941 4 AU ER. 329. 
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science and technology (not to mention the law), is able to mount a carefully 

selected, focused, relevant and well-argued challenge. 

 

The above liberal position of the court is in line with Article 9 (2) of the Aarhus Convention which 

recognizes that organizations promoting environmental protection should have a right to access to a 

review procedure before the courts. In the case of Nigerian courts there is still no clearly established right 

of standing beyond that recognized under the common law. Following the decision of  the Supreme Court 

in Fawehinmi v. Akilu20 it was the view of many that the common law concept of locus standi has been 

broadened from the inconsistent and conflicting interpretation of section 6 (6) (b) of the 1979 

Constitution21 in the earlier decided case of Abraham Adesanya v. President of Federal Republic  of 

Nigeria.22 The reality, however, following the decision in Owodunni v. Registered Trustees of the 

Celestial Church of Christ23 would appear to be that the courts have actually moved back to the earlier 

conservative and less liberal approach underscored by Bello JSC in Adesanya's case. 

This rigid approach is obviously not in tune with Tobi JCA's (as he then was) position in the case of 

Busari v. Oseni24 where His Lordship urged as follows: 

In my view, the frontiers of the concept of locus standi should not be static and 

conservative so at all time and for all times. The frontiers should expand to 

accommodate the dynamics and sophistication of the legal system and the litigation 

process respectively. In other words, the concept must move with time to take care of 

unique and challenging circumstances in the litigation process. If the concept of locus 

standi is static and conservative while the litigating society and the character and 

contents of litigation are moving in the spirit of a dynamic changing society, the 

concept will suffer untold hardship and reverses. That will be bad both for the 

litigating public and the concept itself. 

 

There is obviously so much to commend in the above statement of Tobi JCA (as he then was). It is a clear 

admonition for Nigerian courts to move from the current technical application of the concept of locus 

standi to a more flexible approach based on considerations of effective administration of justice. Of 

course, it cannot be denied that a discretional approach will result over time in an inconsistent approach 

that can degenerate the concept into an 'unruly horse', this latter concern can be addressed by putting in 

place appropriate rules to objectively guide the exercise of the discretion. In this context, the 

Environmental Rights Action leading a coalition of other civil society groups in Nigeria has proposed to 

the National Assembly an Environmental Bill pursuant to which every person will be entitled, subject to 

the procedure provided by the law, to institute proceedings for the protection of the environment.25 

Another fundamental constraint that has been identified as one of the reasons why environmental matters 

particularly those relating to oil pollution do not get to court is the stress that a number of potential 

litigants are likely to face if they attempt to seek redress in court.  By the provision of section 251(n) of 

the Constitution, it is only the Federal High Court that has jurisdiction to handle cases and matters 

relating to mines and minerals (including oil fields, oil mining, geological surveys and natural gas).26 

____________________________ 

20 (1982) 18 NSCC (pt. 11) 1265 at 1301. 
21 While Fatai Williams, CJN and Obaseki, JSC would appear to support a liberal interpretation of standing, Bello JSC together 

with Idigbe and Nnamani JSC opted for a restrictive interpretation. Sowemimo, JSC on his part was not prepared to offer any 

comment on s. 6 (6) (b) on ground that interpretation of the provision was not a direct issue for determination.   
22 (1981) 5 SC 112; (1981) 2 NCLR 5. The provision is in pari material with s. 6(6) (b) of the Constitution of the Federal 

Republic of Nigeria, 1999, as amended.  
23 (2002) 6. SC (pt.111) 60. 
24 (1992) 4 NWLR (pt. 237) 557 at 589. 
25 Proposed Environmental Bill of Nigeria. 
26 Elf Petroleum Nigerian Ltd v. Opere Silo and Daniel Etsemi (1994) 6 NWLR (pt 350) 258. For the hardship that the problem 

of jurisdiction can cause to litigants, see O. Fagbohun, “Jurisdiction of Nigerian Courts in Environmental Matters: A Note on 

Shell v. Abel Isaiah,” Journal of Energy and Natural Resources Law .Vol. 24, No. 2 May, 2006, 209. 
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The Federal High Court at present has 36 operational Judicial Divisions spread across the country and 

presided over by 60 serving judges.27 This is within a country that is comprised of 36 states and its 

Federal Capital Territory. The states are further sub-divided into 774 Local Governments and all together 

having a population of over 155,215,573.28 The logical expectation is that each state will have an 

operational Judicial Division of the Federal High Court. That, however, has not been the case. Take the 

case of Delta State which is one of the major oil producing states, it was only as recent as 2009 that a 

judicial division of the Federal High Court was established at Asaba. Hitherto, potential litigants were 

required to travel to Benin in Edo State. In the case of Bayelsa State, another major oil producing state, 

potential litigants have to travel hundreds of kilometres to Port Harcourt in order to seek legal redress. 

The frustration for many, particularly those based in areas that are far away from the Federal High Court 

Judicial Divisions, creates a sense of disempowerment the result of which is that they give up on pursing 

any remedy within the legal system. 

The distance of the court possessed with jurisdiction from the location of potential litigants, coupled with 

the attendant cost implication are prohibitive to environmental justice for low income households or 

communities. There is an urgent need to ensure effective, easy and affordable access to the courts by not 

making jurisdiction exclusive to the Federal High Court. 29 The unlimited jurisdiction of States High 

Court should in the circumstances be extended to matters relating to mines and minerals including oil 

mining as defined by section 251 (n) of the Constitution. 

Judicial review would have been a way out. However, a major problem with judicial review as a 

guarantee of rights of access to justice is its scope, thus, the reason why it is viewed by many as a remedy 

of last resort. Many environmental cases have to do with interpretation of scientific facts and the 

appropriateness of the acts being complained of on its merits. In judicial review proceedings, however, 

the court in general, is not concerned with whether the decision or action under challenge was good or 

bad, rather, its concern is with whether the decision or action is lawful. The implication of this is that 

where regulators have on the face of it followed due process, judicial review proceedings will not be an 

appropriate mechanism to hold the regulator accountable for bad environmental decisions.30 

Many potential litigants in the bulk of environmental cases where the goal is to consider the merits of a 

decision or for the court to interfere with the discretion of a public body do not see what purpose judicial 

review proceedings will serve. They are still made to go through the stress of establishing sufficient 

interest (standing) only for the court to focus on a very narrow aspect of the case i.e. whether the regulator 

or public body has acted unlawfully. If judicial review proceedings are to be useful to environmental 

proceedings, it must be reformed to address the uniqueness in environmental decisions-making in a way 

that will enable members of the public to challenge poor environmental decision whether by judicial or 

administrative means. 

A further problem of right of access for judicial review relates to pre-action notice which is provided 

under some environmental legislation.31 In commencing legal action against most-regulatory agencies and 

public bodies, potential litigants are required to issue a pre-action notice that will among others set-out the 

claimants details; details of the matter being challenged; details of the action that the regulator is expected 

to take; the remedies to be sought from the court; details of any interested parties; and the date the 

regulator or public body is expected to reply.  

Primarily, the purpose of pre-action notice is to create an opportunity for the claimant and defendant to 

settle their difference before the commencement of litigation. Through the exchange of information,  

______________ 
27 Federal High Court Statutory Instrument dated 31st March, 2009 
28July, 2011 estimate of Central Intelligence Agency, the World Fact Book <hltps://wwv.cia.gov /library•/publications the-world-

factbook/geos/ni.html> accessed 31st December, 2017 
29  Lanre Fagbohun,   “The   Niger Delta   Environment.  Law and Policy Perspectives,”   in Emeka Chianu (ed.),   Legal 

Principles and Policy (Lagos: Distinct Universal Limited, 2006) 219. 
30 This is primarily why in judicial review proceedings, the regulator, decision-maker or active public body and not the polluter is 

the party sued. Interested parties or other persons who will be affected by a challenge to the decision will have to seek the leave 

of the court to join the proceedings. 
31 For instance, section 32(1), NESREA Act 

Ekhaesomhi ….. .. Int. J. Innovative Legal & Political Studies 9(4):104-116, 2021 
 



110 
 

intending litigants are able to access prospects of success prior to commencement of proceedings. It is 

therefore meant to appraise the defendant beforehand of the nature of the action contemplated and to give 

him enough time to consider or reconsider his position in the matter as to whether to comprise or contest 

it.32 

Although statutory provisions prescribing pre-action notice are mandatory, non-compliance with such 

mandatory provisions can be waived.33 To this end, the Supreme Court in the case of Mobil Producing 

(Nig) Un Ltd v LASEPA, FEPA and Ors 34 held that; 

service of a pre-action notice on the party intended to be sued pursuant to a 

statute is, best, a procedural requirement and not an issue of substantive law on 

which the rights of the plaintiff depend.  It is not an integral part of the process 

of initiating proceedings… 

The decision of the Supreme Court in the case of Nigercare Development Company Ltd v. Adamawa State 

Government and Ors35 that an issue of pre-action notice being a jurisdictional issue can be raised at any 

stage of the proceeding, even for the first time on appeal, adds to the problem of the litigant.  

In many jurisdictions, where a claimant has failed to comply with the relevant pre-action   protocol prior 

to commencing legal proceedings, the courts have in the interest of justice and to protect the environment 

shown a readiness to hold that the notice provision is merely procedural and thus stay proceedings for the 

notice to be served, or for the legislature to add a savings clause to the effect that pre-action notice 

provisions shall not restrict any right which any person (or class of persons) may have under any statute 

or common law to seek enforcement of any effluent standard or limitation or to seek any other relief.36 In 

the case of Nigeria, however, it is a one size fits all approach. Where pre-action notice is statutorily 

required and same has not been satisfied, it will render the action incompetent.37 Unless the irregularity is 

waived by a defendant,38 it becomes a condition precedent which must be met before the court could 

exercise jurisdiction.39 If due cognizance is taken of the incalculable damage that may be caused to human 

health and other constituents of the ecosystem in the process of complying with a pre-action protocol, it 

would be seen that it is of utmost importance to etherise pre-action notice provisions and make it 

consistent-with strategic environmental governance. 

Another barrier to access to justice as relate to environmental matters is the issue of statutory limitation.  

A statute of limitation is an enactment that sets the maximum time after an event that legal proceedings 

based on that event may be initiated. Once the time allowed runs out, if a party raises it as a defence to a 

proceeding against that party and the defence is accepted, any further litigation is foreclosed. The purpose 

of statute of limitation is to assure fairness to the defendant. This is on the premise that the ability of a 

defendant to prepare a defence is clearly undermined in a case where a claim is revived after a period of 

time such that evidence is lost, memories have faded and witnesses have disappeared. 

Thus, it is not unusual to see provisions like that in the Nigerian National Petroleum Corporation (NNPC) 

Act which provides that claims against the corporation and its subsidiary companies must be instituted 

within a period of one year from when the cause of action arose.40 NNPC is Nigeria's national oil 

company and since 1971 has had participatory interest in the operations of all of the multinational oil 

companies ranging between 40 percent to 60 percent.41 The relevance of this is that the importance of 

NNPC in major suits relating of oil pollution cannot be understated. 
_____________________________ 

32 Eze v. Okechukwu (1985) 5 NWLR (Pt 548) 43 
33Katsina Local Authority v Makudawa (1971) 7 NSCC 119 
34Supra 
35 (2008) 9NWLR (pt1093) 49. 
36 Lanre Fagbohun, 'Retheorising Pre-Action Notice as a Tool for Strategic Environmental Management in Nigeria', (2001) Vol. 

IV Issue I LASU L.J 24. 
37 Ibid, 24. 
38 Kaslina Local Authority v, Makudawa (1971) NMLR 100. 
39 Madukolu v. Nkemdilim (1962) 2 SCNLR 341; (1962) 1 All NLR (Pi. 4) 587 at 595. 
40 S. 12 (1) Nigerian National Petroleum Corporation, Cap. N123, LFN 2004. Time starts to run in calculating the limitation 

period from the date the act or omission occurred, and as against the date of knowledge. 
41 Lanre Fagbohun, (n 49) 27. 
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Given the period of time that can pass from the time a pollutant is put in the environment and when it is 

discovered to have impacted its victims, it is often a difficult problem for potential litigants when they are 

faced with a statute of limitation which shows that they are; no longer within the limitation period. For 

example, contamination of soil or groundwater by oil spill may occur years, or even decades before it is 

discovered in a potential claimant's well water. The ELR1 research found that for reason of low income 

coupled with no or low educational status 54% of respondents were not able to take action "and do not 

know where to seek environmental assistance for several months after a justifiable problem had 

occurred.”42 

In order to meet the above problems, what some jurisdictions have done is to modify the statute of 

limitations period in environmental claims to allow; for latent "discovery" of contamination beyond the 

limitations period that would otherwise apply. What this does is to preserve a claim from the expiration of 

the statute even if the contamination was actually present for longer than the statute of limitation would 

otherwise allow, provided, the contamination was unknown or undiscovered by the potential claimant. 

One of the three subsidiary functions of environmental law is compensatory function.43 The idea of 

compensation is indemnification aimed at restoring an injured person to a position as nearly as possible 

equivalent to his position prior to the tort.44 The position of international human rights law is that a person 

whose right has been violated is entitled to reparation in the form of compensation that will restore him to 

his original situation prior to the violation. In this regard, he is entitled to economically assessable 

compensatory damage, and where applicable, rehabilitation.45 Furthermore, those liable for the violation 

should also be made to face appropriate sanctions.  

Against this background, a question that readily comes to mind is what has been the legacy of Nigeria's 

oil and gas sector in relation to compensation culture? 

In the case of Onyoh v. Shell BP,46 the court found that the amount claimed as compensation by the 

plaintiff was justified in the light of the damage suffered. Nevertheless, the court reduced the sum in order 

not to 'sour the good relationship which already exists between the parties, in the case of R. Mon & Anor 

v. Shell BP,47 after the plaintiffs had succeeded in their claim for damage to fish their pond, the court 

awarded the sum of =N=200 (Two Hundred Naira) as damages. The court noted that plaintiffs failed to 

place before it any evidence that would, assist it in assessing damages, thus, what was awarded was the 

court's attempt at a fair assessment.  The problem of this particular case arose from the error of counsel, 

but, it was the plaintiffs and the environment that invariably bore the brunt. 

Reference can similarly be made to an oil spill that occurred at Abudu, Edo State, caused by a pay loader 

that accidentally tipped a hole in the NNPC underground crude oil pipeline. The oil spill affected 

neighbouring villages and waters as a result of which crops withered and dried up and the marine life was 

killed. Ten months later, the land was still infertile. The quantifiable monetary loss was put at One 

Million, three Hundred and Ninety-five thousand, eight hundred and seventeen Naira and seventy –six  

 

________________ 
42 Environmental Law Research Institute, (n15 ) 27 
43 The other two subsidiary functions are preventative and remedial (clean-up) functions. The primary function of environmental 

law is to balance the polluting emissions generated by economic activity into the three environmental media (air, water and land) 

against the demands of society for a tolerably healthy environment. 
44 For the different notions of compensation and the theoretical and practical justification for providing a victim with 

compensation, O. Fagbohun, ibid (n39). 
45 Art. 3 of Basic Principles and Guidelines on the Right to Remedy and Preparedness for Victims of Gross Violations of 

International Human Rights Law and Serious Violations of International Humanitarian Law adopted and proclaimed by General 

Assembly Resolution 60/147 of 16 December 2005. 
46 (1982) 12 CA 144 at 159-160, cited in Engobo Emeseh, “Limitations of Law in Promoting Synergy between Environment and 

Development Polices in Developing Countries: a Case Study of the Petroleum Industry in Nigeria,” Journal of Energy and 

Natural Resources Law Vol. 24 No. 4 November, 2006, p. 574 at 603. 
47 (1970-72) 1RSLR71. 
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kobo. Also, in July, 1984, there was another oil spill in the then Uphill Local Government Area of the 

then Bendel State from the facilities of SPDC. The spill was not contained until after six days by which 

time it had polluted neighbouring rivers and villages. The monetary loss was put at One million three 

hundred and fifty thousand Naira.48  

The foregoing cases constitute a slim but instructive volume of what was the perspective to compensation 

both by the court and in the course of out of court settlement till 1994. The approach to compensation was 

not effective for environmental restoration in that its focus was more weighted, in favour of satisfying 

human victims of oil pollution while neglecting and rendering obscure the concern for the environment. 

Beginning with the case of Shell Petroleum Development Company of Nigeria Limited v. F. B. Farah & 

Ors49 the approach to compensation started to reflect considerations for the environment. In this case, 

there was a blow out sometime in 1970 from the Bomu Oil Well II in Ogoniland which lasted for several 

weeks before it was curtailed. The pollution affected several hectares of land and destroyed farmlands, 

crops and economic trees. The natural vegetation was also destroyed. The plaintiffs comprising of five 

families who owned 13.245 hectares of the impacted area took out a Writ of Summons in May, 1989 

against Shell for damages. They obtained inter alia an order of court compelling the defendant to 

rehabilitate the said land in Hue with the recommendation contained in the scientific report of the 

plaintiffs' experts or in the alternative pay the sum of =N=6million for the rehabilitation. The defendant 

paid compensation for the crops and economic trees and also undertook to rehabilitate the 13.245 hectares 

for which purpose the defendant took over the land. It was the case of the defendant that the land had 

already been rehabilitated and handed over to the plaintiffs who denied the assertion. Both parties 

commissioned teams of experts who submitted reports on their behalf. Pursuant to the plaintiffs' 

application, the court appointed two referees to look into the matter. The trial court found in favour of the 

plaintiffs and awarded the sum of =N=4,621,307.00 as being fair and adequate compensation under 

Paragraph 36 of the First Schedule to the Petroleum Act.50 The defendant appealed and this was finally 

decided in favour of the plaintiffs in December, 1994. 

As much as one may want to applaud Farah's case as being the turning point for compensatory award for 

oil pollution in Nigeria, it is instructive to note that its benefit only covered 13.245 hectares out of 607 

hectares of land allegedly impacted. In this regard, even if it is conceded that all other affected land 

owners went to court (which certainly was not the case), the possibility is that the result/outcome may not 

be the same. 

Why the discrepancies, inconsistencies and uncertainties with compensation? It is not the case that 

Nigeria's oil sector does not have laws guiding the framework of compensation in the event of pollution. 

In this regard, reference can be made to section 37 of the Petroleum Act. It provides as follows:  

the holder of an oil exploration licence, oil prospecting license or oil mining 

lease shall, in addition to any liability for compensation to which he may be 

subject under any other provision of this Act, be liable to pay fair and adequate 

compensation for the disturbance of surface or other rights to any person, who 

owns or is in lawful occupation of the licensed or leased lands.  

Again, sections 6 (3) and 11 (5) of the Oil Pipelines Act provides that the holder of a permit to survey 

acting under the authority of section 5 of this Act shall “take all reasonable steps to avoid unnecessary 

damage to any land entered upon and any buildings, crops or profitable trees thereon, shall make 

compensation to the owners or occupiers for any damage done under such authority and not made good.” 

Section 11 (5) further provides that, the holder of a licence shall pay compensation(s) to: 
____________________________ 

48 Odhegolor L. Abikelegba, “The Price of Oil and Its Analysis from the Communities Perspectives,” paper presented at the 

Social and Economic Rights Action Centre's (SERAC's) Workshop on Re-Inventing Democratic Participation and Civil 

Engagement in Niger Delta at Asaba on 3 July, 2008. 
49 (1995) 3 NWLR (Pt 382) 148. Among other cases that have since followed this trend are Shell v. Tiebo VII & Ors (1996) 4 

NWLR (pt. 445), 657, Shell v. Abel Isaiah & Ors (2001) FWLR (pt. 56) 608. The trial court in Abel Isaiah's case awarded 

N22million in favour of the plaintiff and this was upheld by the Court of Appeal. The Supreme Court, however, set-aside the 

judgment of both the Court of Appeal and High Court on ground of jurisdiction. 
50  The award covers (i) loss of income for nineteen years disturbance, (ii) social effect/general inconvenience; and (iii) 

rehabilitation of the land (injurious affection).  

Ekhaesomhi ….. .. Int. J. Innovative Legal & Political Studies 9(4):104-116, 2021 
 



113 
 

a) any person whose land or interest in land (whether or not it is land in respect of which the licence 

has been granted) is injuriously affected by the exercise of the rights conferred by the licence...;  

b) to any person suffering damage by reason of any neglect on the part of the holder or his agents, 

servants, or workmen to protect, maintain or repair any work structure or thing executed under 

the licence, for any such damage not otherwise made good; and  

c) to any person suffering damage (other than on account of his own default or on account of the 

malicious act of a-third person) as a consequence of any breakage of or leakage from the pipeline 

or an ancillary installation, for any such damage not otherwise made good.  If the amount of such 

compensation is not agreed between any such person and the holder, it shall be fixed by a court in 

accordance with Part IV of this Act. 

Further provisions for compensation are provided under the Petroleum (Drilling and Production) 

Regulations, 1969 under the following circumstances: "if the licensee or lessee cuts down or takes any 

other productive tree, he shall pay fair and adequate compensation to the owner thereof..." 51 and "if the 

licensee or lessee exercises the rights conferred by his licence or lease in such a manner as unreasonably 

to interfere with the exercise of any fishing rights, he shall pay adequate compensation thereof to any 

person injured by the exercise of those first-mentioned rights."52 

Also, under the Environmental Guidelines and Standards for the Petroleum Industry in Nigeria 

(EGASPIN), "a spiller shall be liable for the damage from a spill for which he is responsible.  Settlement 

for damages and compensation shall be determined by direct negotiation between the operator(s) and the 

landlord(s)." 53 

Assessment out of Court is another means for determining compensation. This is guided by the Oil 

Producers Trade Section of the Lagos Chamber of Commerce and Industry Compensation Plates (O.P.T.S 

rates).  

All these provisions notwithstanding, it should be noted that the problem of compensation from oil 

pollution, however, is that the legal framework in use by Nigeria is a patchwork of laws and regulations 

that are themselves contradictory, full of gaps and largely incoherent. Consequently, it has consistently 

and increasingly failed to be an effective mechanism for compensation. What has become apparent is that 

from the outset, the existing framework gave so much latitude to the oil companies to dictate and even 

manipulate the end result of the compensation process. The following findings of Amnesty International 

in the course of a field work in the Niger Delta supports the validity of this conclusion: The decision that 

a site requires remediation is supposed to be based on a joint analysis by the company and the regulatory 

bodies on the basis of levels of Total Petroleum Hydrocarbon and Chemicals of Concern. However, as far 

as Amnesty International could discover, companies often have significant control over the process and 

the regulatory role has frequently been limited to assessing data presented by companies rather than 

independent investigation of the oil-impacted sites and analysis. It does not appear there is any 

mechanism for communities to request an assessment of a site, and until recently, there was no systematic 

verification of the data supplied by companies.54 

The fallout from all these is that in a system characterized by overwhelming poverty and powerlessness of 

victims, ineptitude of regulatory agencies, and outright lack of transparency and insincerity of purpose on 

the part of violators, the resulting incongruity has substantially found expression in the non-judicial 

compensation process. Take the case of Farah,55 what the defendant offered and paid before litigation 

was a paltry Two Thousand Naira. The Court eventually awarded Four Million Six Hundred and twenty 

one thousand, three hundred and seven Naira only. Again, in Tiebo's case,56 what the defendant offered 

the plaintiff prior to litigation was Fifty Thousand Naira. The Court subsequently awarded Six Million  

_________________ 
51 Petroleum (Drilling and Production) Regulations, 1969, Regulation 21 (2) 
52 Ibid, Regulation 23 
53 EGASPIN 1991 (as revised in 2002). Paragraph B, Part VIII. 
54 Amnesty International, Nigeria: Petroleum Pollution and Poverty in the Niger Delta, (Amnesty International Publications, 

2009) 68. 
55 Supra (n 62) 
56 (1996) 4 NWLR (pt. 445), 657 

Ekhaesomhi ….. .. Int. J. Innovative Legal & Political Studies 9(4):104-116, 2021 
 



114 
 

Naira. It is to be noted that the dissatisfaction with Nigeria's framework for compensation for oil pollution 

and the desire for more adequate compensation is why some Nigerian litigants have been having recourse 

to courts in other jurisdictions such as the United States of America.57 

Not too long ago, it was reported58 that NOSDRA and the UNDP are working together to develop a 

framework for assessing damages of oil spill as well as rates for effecting compensation for communities 

of impacted/sites. This is a good development because as the situation currently stands, the compensation 

framework for Nigeria's oil and gas sector will remain an illusory, ineffective and failed framework until 

it is reformed to be able to deliver in the following significant respects: 

a) Address the problem of access to information such that the victims, the regulator and the violator 

will all be in position to effectively participate in joint investigation of impacted sites; 

b) Ensure that Regulatory Agencies are adequately funded and technically empowered to generate 

independent reports to which all relevant stakeholders will have access; 

c) Broaden the scope of what is covered by compensation for oil pollution by extending same to 

unambiguously, cover remediation and/or restoration of the environment and long term damages 

or injury to heath; 

d) Enhance the ability of other stakeholders to engage in public interest litigation such that where 

Regulatory Agencies engage in selective enforcement or suppression or generally fail in their   

duties of enforcement as relate to remediation/restoration, other stakeholders will be in position to 

compel compliance; 

e) Put in place appropriate legal remedies that will ensure restoration to the status quo and the 

effective utilization of the Polluter Pays Principles; 

f) Ensure a transparent mechanism such that those who are entitled to compensation are those that 

are compensated, and not some powerful members of the community who impose themselves on 

the vulnerable members of the community.59 

 

For daring to demand justice, the agonizing delays of litigation that victims are made to go through by oil 

companies and their counsel are such that even if the plaintiff ultimately succeeds, the justice that comes 

is hard to recognize. The victims know too well the perils of litigation and the myriad of issues that can 

complicate and prolong such litigation. The powerful oil companies and their well-funded attorneys also 

do not lack imagination or incentive to pose innumerable legal barriers. Using complicated and 

sophisticated legal strategies, they aggressively pursue their legal rights, and utilize the law, the courts 

and the judicial system to protect their interests. 

Even where there is victory at the trial court, the oil companies and their lawyers bask in the comfort of 

additional litigation at the appellate courts during which period non-favourable laws may change to turn 

defeat to victory while resources of the victims will be exhausted. Confronted with frustrating trials and 

agonizing long appeal process, many litigants sometime compromise and accept whatever pittance is 

offered them as compensation. Those who do would, helplessly watch the court dismiss their cases on  

___________ 
57 On October 18, 2011, a suit was filed at a Court in Detroit, United States of America on behalf of the people of Ogale in the 

Eleme Local Government Area for $1 billion compensation against Shell Petroleum Corporation of Nigeria for decades of 

pollution caused by oil spill.    An environmental report of the United Nations already noted that people of the area were found 

drinking water contaminated with   carcinogens at 900 times the   World    Health Organization's safety limit. Also in Wiwa v. 

Shell, a case filed in the United States on behalf of ten plaintiffs against Shell Petroleum Corporation of Nigeria over alleged 

involvement in human rights violation in the Niger Delta and complicity in the 1995 execution of the Ken Saro Wiwa and eight 

others, the defendants (Shell) agreed on June 5, 2009 to pay USD15.5 million settlement to avoid trial. These cases were brought 

pursuant to the Alien Tort Statute of 1789 which gives non-US citizens the right to file suits in US courts for international human 

rights violations, and the Torture Victim Protection Act, which allows individuals to seek damages in the U.S. for torture or 

extra-judicial killing regardless of where the violations take place. 
58 This was disclosed by the then Acting Director General of NOSDRA, Mrs. Uche Okwechime, during a visit by the National 

Emergency Management Agency (NEMA) to NOSDRA - Nigerian News Service, 'Oil Spill: FG to Unveil New Compensation 

Policy'<www,nigeriannewsservice.com/,../oil-spill-fg- to-unveil-new-compensation > accessed 05 January, 2017. 
59 In a report by WAC Global Services for SPDC titled "Peace and Security in the Niger Delta: Conflict Expert Group Baseline 

Report" issued in December 2003, it was noted that "there is no transparency about (a) to whom the company pays compensation; 

(b) the basis on which the amount is calculated; and (c) how individual or communal compensation is divided. 
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technical legal grounds, leaving them with little else other than a right of appeal, or end up after several 

years of litigation with a compensation that is fundamentally less than fair, adequate and reasonable.  

Arising from ignorance, and at times as a result of poverty (i.e. what victims can afford), attorneys who 

are untrained in complex and strategic environmental litigation are engaged by oil pollution victims to 

confront multinational oil corporations. This group of attorneys end up treating the cases like any other 

regular litigation with the result that fundamental mistakes are made regarding issues such as 

jurisdiction60 and proper parties to be used. These mistakes are capitalized upon by the defendants and 

their resolution end up delaying resolution of the substantive issue on merit. 

Some of the lawyers proceed to seek judicial redress under the Common law torts with its many pitfalls 

for environmental claims. The result is that they end-up imposing unnecessary and needless burdens of 

proof on their clients. For instance in the case of Atunbi v. Shell BP,61 the plaintiff claimed that the 

defendant negligently caused oil to escape from pipeline and thereby destroyed their farmland among 

others. The court held that the plaintiff failed to prove that the defendant was negligent. In Machine 

Umudje v. Shell BP,62 the plaintiff in reliance on the rule in Ryland v, Fletcher, claimed that the 

defendant's crude oil leaked and caused damage to his farm. The court held that the defendant was not 

liable since the laying of the pipeline in question was done pursuant to a licence issued under the Oil 

Pipelines Act (defence of statutory authority).  

Under Nigerian law a polluter is exempted from paying compensation for oil pollution arising as a result 

of oil spill caused by sabotage unless negligence can be proved on the part of the polluter, his servant or 

agents, and that such negligence is the cause of the damage suffered.63 In Shell v. Graham Otoko64 the 

plaintiffs sued for damage from an oil spill which occurred in October, 1981, polluting the Andoni River 

and creeks. The defendant's contention was that it was due to sabotage. The trial court did not accept of 

the defence. The defence of sabotage was however upheld by the Court of Appeal and pursuant to this, 

among others, compensation was refused. 

The philosophy behind the official position is clearly to encourage community members to be more 

vigilant in the protection of oil pipeline installations and report culprits to the relevant authorities. 

Regrettably, because of the clandestine manner that sabotage is perpetrated and the economic motive of 

saboteurs, it is an act that is both dangerous and difficult (if not impossible) to monitor by private 

individuals not directly engaged in the purpose. Consequently, it has been argued that the official position 

which excludes damage caused by sabotage from compensatory payments, infringes on the economic 

rights of third party victims who are not culprits in the unholy act of sabotage.65 

In the context of gaps in the extant statutes, while almost all the relevant laws earlier referred can be said 

to have made conscious attempts to regulate environmental problems of oil pollution as it affects human 

life and property, their weakness lie in their failure to give much cognizance to environmental restoration. 

In the area of proof, issues concerning causation, liability and damages are always very difficult in 

environmental matters. Aside of the huge costs involved in bringing experts to  analyze  the  impact of a  

spill   on  the  victims, their environment, economic amenities, and the communities, the utilization of 

litigation strategies such as 'Discovery' is also usually expensive, time-consuming and at times frustrating. 

Intervening causes may also arise to create additional problems of proof. In all of these, the oil companies 

with their resources are usually better positioned than the victims who most   times   have   to   rely   on    

____________________ 
60 C. G. G. (Nig) Ltd v. Ogu. (2005) 8 NWLR (pt. 927) at 386; C. G. 0. (Nig) Ltd v. Amaevhlle (2006) 3 NWLR (pt. 967) at 284, 

are some cases in point 
61 (Unreported) Suit No. UHC/48/78 of 25/11/74. 
62 (1973) M. W. S. J. 61 
63 Section 11 (5) (c) of the Oil Pipelines Act. 
64 (1990) 6 NWLR (pt. 159) 693 at p. 724-725; See also Atunbi v. Shell BP (Unreported) Suit No. UHC/48/78 of 25/11/74. 

Contra, Shell v. Enoch (1992) 8 NWLR (pt. 259); Gilbert Okoroma & Ors v. Agip Oil Company Ltd (Unreported), Suit No. 

PHC/320/74 of 23/3/76, High Court, Port Harcourt, Ttagbam Edainkwe & ors v. ShelI (Unreported), Suit No. FHC/PH/84 of 

28/6/99. 
65 S. Ibaba and J. C. Olamuti,, “Sabotage Induced Oil Spillages and Human Rights Violation in Nigeria's Niger Delta,” Journal of 

Sustainable Development in Africa (Vol. II, No. 4, 2009) Clarion University of Pennsylvania, Clarion, Pennsylvania. 
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the   benevolence   of nongovernmental organizations and attorney who are willing to work on a 'no win 

no fee' basis.66 

It  is   for  the  above reasons   that  some  people  have advocated the establishment of a specialist 

environmental court with  general  responsibility  for  overseeing   and   enforcing environmental law like 

in other jurisdictions.67 Among the advantages of such a court is that it would be able to determine its own 

simple and user-friendly procedures; have an informal and multidisciplinary approach; have the power to 

appoint specialist members; be possessed of inquisitorial-type-fact-finding powers; have power to   make   

ancillary enforcement decisions;   discretion to determine issues about standing, representation and costs; 

and an appeal structure with an appeal on a point of law to the Court of Appeal.68      

If we take the defects earlier identified in the approach of Nigerian courts to oil pollution cases, and the 

advantages of an environmental court, it would be quite easy to justify the need for the establishment of 

an environmental court. Two concerns are, however, of importance. The first is the cost that will be 

involved in establishing a new court with new structures and procedures.  In the face of contending state 

priorities, a proposal for a new court may end up as an unrealistic expectation.  A second concern has to 

do with the workings of the existing courts.  Practicing lawyers will readily admit that the current legal 

system is not working effectively. Various efforts and reforms are being initiated to galvanize it to work 

more efficiently and effectively.  The chances are that unless the anomalies in the current system are 

corrected, any new structure coming into being would be corrupted. 

It is equally significant to note that most of the defects identified with the current system in relation to 

environmental matters have their root more in the rule guiding jurisdiction of court than in the substance 

of the laws that the courts are required to administer, and not in the structure of the court themselves.  

Consequently, the rule guiding jurisdiction and the substance of the laws are what Nigeria urgently need 

to reform.  In addition, just as some states have reformed their systems to have Divisions like Family, 

Commercial, etc, it will not be out of place to consider creating Environmental division within the pre-

existing structures. Apart from the fact that this will ensure the consistent development of requisite 

judicial expertise and development of environmental principles in a manner beyond what is presently 

achievable, it would also allow for principled integrated environmental management decision-making 

outside of the traditional model of adjudication.     
                          

3. CONCLUSION 
There is no doubt that major environmental problems in Nigeria which include oil spillage, deforestation 

and associated soil erosion, ozone layer depletion, desertification, acid deposition global warming, oil 

pollution among others arise as a result of the ineffective enforcement of environmental laws. This 

ineffectiveness is ascribed to some challenges of enforcement which range from role conflicts in 

environmental management, corruption and bad governance prevalent in the country to inadequate 

enforcement facilities. 

 

 

 

 

 

____________________________ 

66 One of the suggestions in (the proposed environmental Bill is that which advocates that the burden of proof should rest 

squarely on the oil companies.   This is aimed at easing the burden of proof on the plaintiff. 
67 New South Wales has a Land and Environment Court that was established in   1980; South Australia has an   Environmental 

Resources and Development Court which started operations in 1994. These are Courts of record chaired by Judges who sit with 

lay men or technical assessors. They deal with criminal prosecutions, civil enforcement and judicial reviews in respect of 

environmental laws. 
68 Sir Harry Woolf (1992) 3 JBL 1. 
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