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ABSTRACT  
This paper focused on the O Appraisal on the Contractual Framework of Companies under Companies 

and Allied Matters Act 1990 (as amended). The paper mainly aimed at identifying the conceptual origin, 

codification and application of the Doctrine of Constructive Notice, to companies within and outside 

Nigerian Corporate Law. The methodology adopted in this paper is doctrinal method in which primary 

and secondary sources forming part of the related literature are used. The primary sources are mainly 

statutory provisions while the secondary sources include legal opinions from legal text writers and 

judicial interpretations. The paper recommends expunging.  
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1.1 INTRODUCTION 

1.2 Powers of a Company and the Third Party Transaction  
Once a company is incorporated, it is in law, separate legal entity distinct from its members. It is artificial 

human being clothed with powers and capacity of natural person that can sue and be sued in its own name. It 

has capacity to enter into any contractual relationship with natural and artificial bodies, provided, the 

transaction is within the purview of its object clause as contained in the memorandum and articles of 

association.1 Conversely, despite these features, a company, unless contracts in writing under its common seal 

or equivalent formalities,2 cannot make any transaction without the intervention or through medium of a 

human person. The reason being that it has no mind of its own to function or direct and carryout its businesses 

and settle liabilities. Accordingly, it becomes imperative on it to delegate its powers to natural persons who are 

for these purposes, referred to as its officers or servants and consequently act as agents. This is so simply 

because persons dealing with the company only make their transactions with a representative rather than the 

company directly. In other words, the contractual relationship between a company and third parties cannot be 

concluded without intervention of a natural person who is termed agent. Hence, it is a matter of necessity on 

the part of the company to appoint an agent. It is only on that basis a contractual relationship can be legally 

determined. This principle was laid down by court in the case of Lennard’s Carrying Co. v Asiatic Petroleum. 
Co. Ltd.3 In this case, the company sought to invoke the doctrine of corporate personality with a view to escape 

liability under section 502 of the Merchant Shipping Act 1894. According to the Act, the company can only be 

relieved of its liability in the absence of any injury caused to the other party without the company’s actual fault 

though resulted from the fault of its managing director. Rejecting this contention, Viscount Heldane L.J held 

that a corporation has no mind of its own its directing will must consequently be sought through an agent 

whose action binds a company. This principle was subsequently followed and applied in the case of Bolten 

Engineering Co. Ltd v Graham4 in which Lord Denning M.R. elucidated the principle thus: 
______________________ 
1 Moses, G., et`al, Company Law, 16th Edition, Sweet & Maxwell, London, 1999, p.73.    
2 Ibid, p. 79. 
3 (1915) AC 705. 
4 (1957) 1 QB 159 or (1956) 3 All ER 624. 
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A company may in many ways be likened to a human being. It has a brain and 

nerve centre which controls what it does. It also has hands which hold the tools 

and act in accordance with directions from the centre some others are directors 

and manager who represent the directing mind and will of the company and 

control what it does. The state of minds of these managers is the state of mind 

of the company and is treated by the law as such. 

It is worthy of note to state here that once a company is formed, it has contractual powers in respect of 

matters spelt out in its constitution (memorandum and articles of association). Notwithstanding the fact 

that CAMA has abolished application of the doctrine of constructive notice to memorandum and articles 

of association,5 they are still ranked public documents whereby persons dealing with the company may 

wisely inspect.6 Its contractual powers and business management are conferred on the board of directors. 

Legally, both the company and the board cannot function without resort to agency relationship.7 Beside 

the board of directors, the managing director and general meeting of members are considered organ of the 

company.8 Subject to the articles of the company a director appointed by the board as agent, cannot sub-

delegate those powers to another agent.9 In addition, resolutions by members at the general meeting of 

shareholders are also considered part of the company’s organ.10 This means either the managing director 

or a shareholder can act as its agent. 

In Nigerian context, powers of a company are statutorily codified and made sacred. This can be inferred 

from the combine effect of sections 37 and 38 of the Companies and Allied Matters Act,11 where the law 

attributed and clothed corporate bodies with contractual powers and capacity of natural person. 

Accordingly, an incorporated company is regarded as artificial body distinct from its members that can 

sue and be sued in its own name, capable of exercising all the powers and functions of a natural human 

being including the power to hold and dispose land, and having perpetual succession and a common seal. 

The above position has been judicially noted in the Nigerian case of Olamolu v the State12 where it was 

held that a company’s identity and legal capacity is its ability to acquire, own and dispose of a property in 

its own name notwithstanding the fact that it acts through the physical acts of natural human agents. Thus, 

where a company’s property is stolen, the charge should clearly state so but not to prefer it in the name of 

any stranger in relation to the property.  

It is crystal clear that a company cannot physically function without human intervention regard being had 

to sections 63 and 64 of the Act which provide for how a company can perfectly conclude its contract 

with third parties or outsiders. Section 63 authorises a company to delegate its powers to the board of 

directors or to any of its officers or members as agents. All actions must be executed in accordance with 

the powers derived from its constitution. However, power to manage the company’s business is thereby 

vested in the managing director, subject to the company’s articles. The managing director may, in 

addition to the powers conferred on him, exercise all other powers which the law or the articles did not 

vest in the members. In addition, the managing director exercises powers conferred on him by company 

resolution reached at its general meeting.13 By section 64 however, the board of directors may further 

delegate its powers to the managing director or to any member or members of the board as it deems fit.  

The board may instead, constitute a committee and delegate all or any of its powers to it.14 This is in line 

with the court’s decision in the case of Trenco Nig. Ltd v African Real Estate15 where the Supreme Court 
________________________ 

5 Section 68 of the Act. 
6 Ibid. 
7 Emiola, A., Op. Cit., P. 422. 
8 Gower, L. C. Op. Cit., P. 205. 
9 Sasegbon, D. Companies and Allied Matters Law and Practice, 1st Edition, DSC Publications, Lagos, 1991, p. 111. 
10 Ibid.  
11 1990 (as amended).  
12 (2013) 2 NWLR (Pt. 1339) p. 580 at p. 585. 
13 Sasegbon, D. op. cit., p. 111. 
14 lbid, p. 114.  
15 (1978) NSCC 220, per Aniagolu JSC (as he then was). 
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noted that a corporation can be likened to human being capable of acting only through its human agents. 

In a similar manner, the Court of Appeal has held that a company itself cannot act on its own person as it 

has no person. It can only act through its agents who are its directors on the basis of principal and agent.16  

The legal implication of section 63 above is to the effect that powers to manage the business of a 

company is to be exercised by the managing director who is regarded as a servant of the company. In the 

same vein, the board of directors may delegate its functions to the managing director or to an individual 

officer or officers of the company. The board may also delegate any of or all its functions to the managing 

director or any other director subject however to any written law or the articles of association. Similarly 

the company may appoint an agent in its general meeting. The company is unavoidably bound by the 

actions of each and every agent hereinabove mentioned. In the case of powers to appoint agent, the 

powers are shared between the members or shareholders and the board of directors. While the board of 

directors appoints an agent from within its board in its meeting, shareholders on the other hand may 

appoint an agent from among the members or shareholders of the company in its general meeting.17 It is 

through these processes that the theory of agency could be inferred. In this sense, agents consist of the 

managing director, director or any other officer of the company. The agent so appointed only represents 

the company in matters within the purview of the company’s power and his legitimate authority as 

contained in its memorandum and articles of association. That is to say even the powers of the company 

hinges on its capacity to appoint agents.  

 

3.6 Contractual Powers of Companies    

Contractual powers of a company can generally be derived from the statutes and its memorandum and 

articles of association. In addition to other attributes of human person, the law considers a company as 

legal person distinct from its members, including but not limited to powers of making contracts and to sue 

and be sued in its own name and so forth.18 It follows therefore that a company is vested with powers to 

appoint some agents to execute its policies. On the other hand, memorandum and articles of association 

state expressly the type and nature of business and policies a company intends to execute and the extent to 

which its powers on the items enumerated in the memorandum and articles of association relate. The 

items so enumerated represent its powers and capacity in relation to businesses or object clause which 

may yield to a binding contractual relationship. The article of association upon registration also becomes 

public document and contains powers of a company to appoint agent subject to fulfillment of certain 

conditions. Before doctrine of constructive notice was abolished under CAMA,19 prospective contracting 

parties of the company are nonetheless constrictively aware as to whether or not due process is followed 

in appointing the agent.20 However, the powers conferred on a company are not without restrictions or 

limitations. The restrictions imposed on the company under the statutes is that, with the exception of 

contract under seal, no matter how well equipped and organised a company is, it cannot enter into any 

contract directly unless it employs some agents from among its officers and servants. Under the 

memorandum of association however, the company cannot make any transactions that are not enumerated 

in its object clause. Strict compliance is mandatory; else, the contract would be treated as unenforceable.21 

Nwano22 in his contributions opines that the legal fiction of a separate legal entity principle enables 

companies to be bound by their contracts with third parties or outsiders. This is however subject to several 

registration, the company has been granted contractual capacity, but the scope of and limitations on its 

powers must be expressly identified. Where however the company appoints officers and agents to act on  
_____________________________ 

16 Betraco Ltd. v Spring Bank Ltd. at 109. 
17 Gower, L. C. B., Principles of Modern Company Law, 5th Edition, Sweet & Maxwell, London, 1992, p. 140. 
18 Sections 37 and 38 of CAMA.  
19 Section 68 of CAMA. 
20 Ignatus, A., Nigerian Company Law, 1st Edition, Graham Burn, Bedfordshire, 1984, p. 62. 
21 Moses, G., et al op. cit. p. 73. 
22 Nwano C., et’al, “The Principles in Third Party Transactions and Insider Dealings: An Evaluation of Recent Legal 

Issues,” Arabian Journal of Business and Management Review, (Nigerian Chapter) Vol. 1, No. 10, 2013 p. 11. 
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its behalf, the scope of their authority must first be identified. At common law, there are inherent 

restrictions on the exercise of powers and authority by corporate agents notwithstanding express provision 

thereby granted.23 For example, the agents must exercise their authority within the purview of the 

company’s powers and in its best interests. 

Subject to the rules of contract therefore, a company may enter into a contract in writing under its 

common seal or through its agents express or implied. Its liability depends on the capacity and the nature 

of the transaction and its type, upon compliance the company is bound by the contract. This also applies 

to an agent who exceeds his authority but acts or is still within his apparent or ostensible authority 

otherwise cannot bind the company unless the company ratifies it thereafter.24 

A company can also be bound by a contract entered into by any person acting as managing director with 

its consent though he has not actually been appointed. This is however subject to the following 

conditions:25 

a) A third party is induced to enter into the contract on the representations that the agent has 

authority so to act on behalf of the principal company; 

b) the representation must be made by the person having actual authority to manage the business of 

his principal general or specific to matters associated with the contract in question.  

c) the third party must be induced to have entered into the contract based on the representation made 

to him.  

d) there must be no any circumstances or factor that may preclude the third party’s reliance. 

 

3.7 Authority of Agent in Relation to Transaction with an Outsider 

Authority of agents to justifiably represent a company in contractual relationship is generally derived 

from the articles of association which the law regards as public document and to which the doctrine of 

constructive notice hitherto applied.26 Under CAMA, application of the doctrine to memorandum and 

articles of association of incorporated companies was also outlawed.27 However, it seems desirable to 

inspect them regard being had to sections 68 of the Act. Actual authority may be conferred expressly or 

impliedly. Authority to perform acts which are reasonably incidental to the proper performance of an 

agent’s duties will be implied unless expressly excluded; an agent who, on previous occasions, has been 

allowed to exceed the actual authority originally conferred upon him may have acquired actual authority 

to continue so to act. A contract entered into by an agent in excess of his authority exempts the principal 

from liability if those facts are clearly brought to the knowledge of the third party and that the agent had 

disclosed his position as acting for an identifiable principal.28 The agent’s actual authority is in itself 

limited in matters which the directors themselves lack actual authority or that the transaction is outside the 

objects of the company or matters incidental thereto.29 

Apparent authority otherwise known as ostensible authority relates to the principles of agency particularly 

in matters pertaining to corporate and some other aspects of law such as contract. Apparent authority 

refers to a situation where, though the agent is not expressly or impliedly conferred with actual authority, 

but a reasonable third party would be made to believe that the agent is acting within his authority. This 

arises where, for instance, the agent acts while the principal is present and keeps silent or says nothing to  

 

--------------------- 
23 Ibid. 
24 Francis, R., Company Law in a Nutshell, 2nd Edition, Sweet & Maxwell, London, 1992, p. 52. 
25 Ibid. 
26 Ignatus, A., op. cit., p. 62.  
27 Section 68 of CAMA. 
28 Oshio, P. E. “The Indoor Management Rule and Agency Principles in Nigerian Company Law Modern Practice” 

Journal of Finance and Investment Law, available at http://www.google.com.ng/web/articles. Visited on 9/4/17. 
29 Stephen W., et al, Company Law, 18th Edition, Blackstone Press, London, 2002, p. 644. 
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stop the third party from believing that the agent is acting on his authority. The principal would not 

therefore be allowed to deny the agent’s authority; hence, he is bound by the transaction.30 It follows 

therefore that by law, apparent authority exists even if there is no actual authority or where a principal 

terminates the authority of an agent, but does not inform third parties of this termination. The principal 

however can escape liability only if he gives public notice of the termination of authority, and by 

contacting any individual third parties who would have had reason to know the authority. 

The doctrine of apparent authority is based on the doctrine of estoppel. This means the principal is 

stopped from denying the existence of agency to a third party, provided that the agent's authority is 

deduced as a unit of his actions or omissions. Apparent authority refers to the authority of an agent as it 

appears to others which operate to enlarge actual authority or to create authority where no actual authority 

exists. This principle was laid down in the case of Freeman & Anor. v Buckhust Park Pty. (Mangal) 

Ltd.,31 where the director managed the company's property and acted on its behalf and in that role 

employed the plaintiffs to draw up plans for the development of land held by the company. The company 

ultimately collapsed and the plaintiffs sued the company for their fees. The company denied the director’s 

authority to employ the architects. The court found that, while he had never been appointed as managing 

director (and therefore had no actual authority, express or implied) his actions were within his ostensible 

authority and the board had been aware of his conduct and had acquiesced to it.  Further, Diplock 

LJ identified four factors which must be present before a company can be bound by the acts of an agent 

who has no authority to do so; it must be shown that: 

i. a representation that the agent had authority to conclude the contract on behalf of the company which 

the contractor sought to enforce; 

ii. the representation is made by a person or persons who has 'actual' authority to manage the business 

of the company, either generally or in respect of those matters to which the contract relates; 

iii. the contractor was induced by such representation to enter into the contract; and  

iv. under its memorandum or articles of association, a company was not deprived of the capacity either 

to enter into a contract of the kind sought to be enforced or to delegate authority to enter into a 

contract of that kind to an agent.32 

In order to hold principal liable for an apparent act, an agent cannot hold himself out as having authority 

for any purpose but the principal must have held out the agent with actual authority to enter into the 

transaction giving rise to the principal’s liability. The acts of the company as principal must constitute a 

representation (express or by conduct) that the agent had a particular authority and the third party must 

reasonably understand. In determining whether the principal had represented his agent as having such 

authority, the court has to consider the totality of the company's conduct. The most common form of 

holding out is permitting the agent to act in the conduct of the company's business, and in many cases this 

is inferred from allowing the agent to use a particular title, such as director. Apparent authority cannot 

generally be undermined by any limitations stipulated by the capacity of the company as contained in the 

memorandum or articles of association. However, the principal or company reserves the sole power to or 

not to ratify any unauthorized act of the agent.33  
 
 
 
 
 
 
 
 
_____________________ 
30 https://www.google.com.ng/agent-liability-to-third-party/, accessed on 9/4/17. 
31 (1964) 2 QB 480. 
32 Francis, R., op. cit., p. 50. 
33Ibid, p. 52 
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