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ABSTRACT 

The ownership of land by such corporate, units as families, kindred, villages and similar bodies under the 

customary land tenure system has always been taken to be a fundamentally inextricable of land tenure 

system under the customary law. This is because even though ownership of land under the customary law 

had always been known to originate or arise from individual ownership, yet the fact that the ownership 

eventually results in communal or collegiate ownership which is predominantly family or nature makes it 

imperative that it be given a close attention to establish its true nature as it occupies a prime position in 

customary land tenure system. The persistence of family property and the use to which it is committed by 

the family members as well as the nature of their rights therein have elevated it to such significance that 

the Nigerian law of real property cannot be fully discussed without prime attention being paid to family 

property. It has therefore become necessary to examine the family ownership of property and discover the 

extent to which it has been able to be transformed in response to the modern trend of events in line with 

the unique character of customary law as a flexible legal framework. This will also naturally give rise to 

the need to recommend ways by which improvements could be made to this unique component of 

customary land tenure system which has continued to thrive despite the Land Use Act which has assumed 

the position of fundamental legal framework in the jurisprudence of real property practice in Nigeria 

especially as it is in accordance with the international best practices with the ultimate aim of achieving the 

global Sustainable Development Goals.    

Keywords: Land tenure system, Customary Land Law, Nature of individual, Family and Communal 

Property Ownership in Nigeria. 

 

INTRODUCTION 
The customary land tenure system is the system of land holding indigenous to Nigeria as opposed to the 

received system of law imported from Britain. The principles regulating the land tenure system are 

broadly uniform throughout the federation of Nigeria but with varying degrees of peculiarity along tribal 

and ethno-cultural settings. The nature of title to land under customary law revolves around the rule that 

the land belongs to the villages, community or families with the Chief or the headman of the Community 

or Family as the manager or trustee holding the land for the use of the entire villages, family or 

Community. See Amodu Tijani v The Secretary, Southern Nigeria.1 
____________________ 
1 (1921) 2 AC 399. 
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Individual ownership is however rules out but the predominant nature of customary land holding is 

corporate or communal depending on the nature and size of the community or corporate body. Under the 

corporate or communal ownership, title to the land is vested in the corporate unit and no individual within 

the unit can lay claim to any portion of it as the owner therefore in the sense of exclusively of ownership 

or user. The right of the individual is limited to use and enjoyment of the land only. He cannot alienate the 

land without the consent of the representatives of the corporate unit recognized as the owner of the land. 

Individuals under customary land tenure has usufructuary rights only, as will be seen anon, although the 

head of the family or community is in the exercise of his powers of control and management of land, 

regarded as a trustee, yet unlike under the English law, title to the land is not vested in him but in the 

corporate unit and so he cannot under any guise be regarded as the owner of the land but rather the care 

taker who performs purely administrative functions in a representative capacity. The head of the family 

was in a case, likened to a corporation sole which never dies as inanimate institution remains while the 

mortal incumbents come and go see Alli v Ikusebiala.2 

The principle of communal corporate ownership of land under customary law was amply demonstrated in 

the case of Eze v Igiliegbe & ors3 where the plaintiffs claimed an account of the rents collected on their 

communal land, suing on behalf of two quarters of the community and alleging that the land belonged to 

the people of the town as a whole. The defendant denied the assertion of the plaintiffs. The plaintiffs 

however established that the land belonged to the whole town who used to grant land to strangers and that 

the rents had been collected for the community as a whole until recently when the defendant cut out the 

plaintiffs. The defendant alleged that each quarter of the community had its own land and denied that the 

section had ever shared rents with plaintiffs. The trial court accepted the evidence of the plaintiff and 

entered judgment for them and the defendant appealed. It was held that it was right to presume as a matter 

of customary law that the land belonged to the community as a whole and the onus was on the defendant 

to establish that his section has title to the exclusion of the community as a whole but which he failed to 

do. 

Reliance was placed by WACA in this case on the Privy Council’s decision in Amodu Tijani v 

Secretary Southern Nigeria4 see also Oragbaise v Chief Onitiju5, Aderawos Timber Coy Ltd v 

Adedire & Ors6, Fadire v Abiri7, The Registered Trustees of the Ahmadiyya Muslim Mission 

Nigeria v Sule & Ors.8 

Basis of Land Ownership Under Customary Law: 

Originally, land belonged to the 1st settlor and on his death, the land devolved under customary law as 

family property and thus, became jointly owned by the children of the 1st settlor that constitute the family. 

If the land thereafter remained un-partitioned, the family develops and it becomes a communal land. So, 

the principle generally and commonly asserted is that land belongs to the community, village or family 

and never to the individual. 

Accordingly, Lord Haldane in Amodu Tijani v The Sec. of Southern Nigeria9 observed as follows: 
The next fact which it is important to bear in mind in order to understand native 

land law is that the notion of individual ownership is quite foreign to native 

ideas. Land belongs to the community, the village or the family, never to the 

individual. All the members of the community, village or family have an equal 

right to the land but in every case, the chief or headman of the village or 

community or head of the family has charge of the land and in loose mode of 

speech, is sometimes called the “owner”. He is to some extent in the position of 

a trustee and as such holds the land for the use of the community or family. He  

____________________ 
2 (1985) 1 NWLR pt 4 p 630. 
3 (1952) 14 WACA 61. 
4 Amodu Tijani v The Secretary Southern Nigeria Supra. 
5 (1962) All NLR 32 or (1962) NSCC 16. 
6 (1963) All NLR 429. 
7 (1959) WRNLR 186. 
8 (1985) HC NLR 620. 
9 Amodu Tijani v The Secretary Southern Nigeria Supra. 
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has control of it and any member who wants a piece to cultivate or build upon 

goes to him for it. But the land so given remains the property of the community 

or family. He cannot make any important disposition of the land without 

consulting the elders of the community or family, and their consent must in all 

cases be given before a grant can be made to a stranger. 

 

Thus, where individual ownership existed it came through contacts with Europeans. 

This statement in Amodu’s case has generated a climate of legal opinion in favour of a presumption that 

land is mainly communal property under customary law. 

Thus, in Eze v Igiliegbe10, it was held right and correct to presume as a matter of customary law that the 

land belonged to the community as a whole, and that the onus was on the person claiming that land is not 

or has ceased to be communal property to prove his claim. 

Similarly, in Ovie v Omoriobokirhe11 the plaintiff who claimed to have been in possession for a long 

time was held at best to have had a possessory title only and could not therefore obtain a declaration of 

title in his favour to exclusion of the community. In the words of Onyeama Ag J (as he then was);  
The onus is on the plaintiff to establish by credible evidence that under Local 

customs, Land customs, Land could be owned by individuals. That is to say, that 

the general principle of communal land ownership which has been recognized 

and acted upon in all courts of W/A does not apply in his locality, or  in any way 

modified in its application.  

In Chukwueke v Nwankwo12 the Supreme Court emphasized that where it is established by evidence 

that personal ownership of land is permitted in a particular area by the relevant native law and custom the 

general principle of communal ownership of land as pronounced in Amodu Tijani v Sec. Southern 

Nigeria13 would not apply as the presumption will thereby be rebutted. 

 

Conversely: 

The statement that the notion of individual ownership of land is foreign to native ideas appears to be false 

or misconceived at least, individual ownership has always been a feature of customary tenure throughout 

the country, although many lands are held in communal tenure by the community or family. 

Also, when an individual acquires absolute ownership of land either through self-help or through a grant 

from the traditional authority, or by purchase from a previous owner, on his death, it devolves on his 

children as family property unless and until the land is partitioned among the children. The land is thus 

handed down from generation to generation until it is partitioned. It would seem then that the basis of the 

concept of family property is the recognition of individual ownership. 

This is why there is always the need to refer back to the 1st settler in large while proving title to land and 

this confirms that the root of title held under customary law is individual ownership. 

Also, the statement that all the members of the community have a right to use the land needs some 

qualification as it does not signify user common. 

A member of the community has the right to use the portion which have been allocated to him or which 

where custom so permits, he has appropriated to the exclusion of the other members of the community 

and such may be transmissible to his descendants. 

Accordingly, Foster Sutton P in Tongi v Khalil, he observed as follows: under customary law, when 

land which is transmissible to his successors. The statement that land allocated to a member of the family 

land has been allocated to a member by the tribal authorities such member acquired a right to occupy the 

remains the property of the community is not true of some parts of the country. 

____________ 
10 (1952) 14 WACA 61. 
11 (1957) 1 WRNLR 69. 
12 (1985) 2 NWLR pt 6 p195. 
13 (1921) 2 AC 399. 
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Accordingly, in Lewis v Bankole14, Speed Ag C.J observed inter alia, as follows; the institution of 

communal ownership has been dead for many years and the institution of family ownership is dying 

institutionally. 

It thus appears from the above observation of his Lordship that though the institutions of communal, 

family and individual ownership were the basis of customary land ownership, communal and family bases 

are gradually being replaced by individual ownership. 

However, the foregoing arguments boil down to the fact that three forms of ownership of land are 

recognized by custom viz, communal, family and individual. But the two notions generally peculiar to the 

system are communal and family ownerships. But, it needs be observed that the idea of communal/family 

ownership is being gradually replaced as the modern form of land holding is predominantly 

individualistic. 

Thus, the general principal of communal ownership of land as pronounced in Amodu Tijani v Secretary 

Southern Nigeria15 would not apply where it is publishes by evidence that personal ownership of land is 

permitted in a particular area by the relevant native law and custom Chukwueke v Nwankwo.16 

Family Property 

This is the land which is meant for the use and enjoyment of the family as a whole. The ownership of 

such land or property is vested in the family as a whole while the individual members have only the rights 

of user.  

Under customary law family means the direct offshoot of the founder, meaning the children thereof Lewis 

v Bankole.17 
Children in this context is generally held to refer to both male and female children see Ricado v Abal18 

even though in some areas, such as the Igbo communities, female children are not generally entitled to 

inherit the property of their late father see Lopez v Lopez.19 Membership of the family for purposes of 

ownership of land does not take cognizance of the extended family in the African traditional setting and 

accordingly, brother, sisters, cousins, uncles or nephews or nieces of the deceased founder of a family do 

not qualify as members of his family see Suberu v Sunmonu.20 

However, it is possible for the founder to direct by his own declaration that his family be enlarged to 

include other natives who otherwise would ordinarily be excluded see Sogbesan v Adebiyi.21 

A widow is not a member of the deceased husband’s family for purposes of succession to intestate estate 

see Nezianya v Okagbue.22 

Also a grandchild is not a member of the family for the purpose of succession to family property until the 

death of his parent who is a member of the family see Lewis v Bankole.23 

Creation of Family Property 

There are various ways by which family property may be created or come about. These include; 

1. Declaration of intention to Create Family Property Inter Vivos 

This arises where a deceased land owner while still alive expresses an intention that the property 

could be family property for the benefit and enjoyment of the members of the family only. In 

Nelson v Nelson24 a testator on his death bed by oral disposition, left certain self-acquired 

property to his eldest son to take charge of, for himself and all the children of the deceased, it was 

held that this created an interest for the members of the family in family land. 

________________________ 
14 (1908) 1 NLR 82. 
15 Amodu Tijani v Secretary Southern Nigeria Supra. 
16 Chukweke v Nwankwo Supra. 
17 Lewis v Bankole supra. 
18 (1927) 7 NLR 58. 
19 (1924) 5 NLR 50. 
20 (1957) 2 FSC 33. 
21 (1941) 16 NLR 26. 
22 (1963) All NLR 352. 
23 Lewis v Bankole Supra 
24 (1951) WACA 243. 
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2. By the Purchase of Land with Family Funds/Resources: 

Where family fund is spent and applied towards the purchase of land, the land so purchased 

therewith becomes family property notwithstanding the mode of conveyance of the land to the 

family. In Nelson v Nelson25 the family decided to apply compensation money paid by 

government upon the compulsory acquisition of their family property, for the purchase of another 

piece of land to replace it. The land so purchased was conveyed in the English form for an estate 

in fee simple. Subsequently, the Head of the family sold and conveyed the land to a third party. 

In an action to set aside the sale, at customary law, the learned counsel for the respondent 

contended that since the land was conveyed in the English form, the members of the family could 

not assert their rights under customary tenure. This argument was rejected by the court on the 

ground that the form of conveyance of the land would not in itself attaché to the property 

incidents of English land tenure so as to alter the status of the land as family property. 

Where income from the existing family property is employed towards the purchase of more land, 

the land so purchased becomes family land. When members contribute to build a house on 

existing family land the house becomes family property. See Oni v Adeleye where the deceased’s 

children built a house on his self acquired land with communal contribution. On a dispute as to 

the ownership of the house, the court said, as the house was built with the money subscribed by 

all the members of the Asambe family and it was their intention that the house should belong to 

the family generally,… in consequence … the house is the joint property of the Asembe family. 

However, the requirement or mention made here of intention is unnecessary as it is obvious that 

once a building is built on family land, the house is a fixture and therefore part of the land and so, 

is a family property. Though it should be noted that where an individual build a house on an 

allocated or allotted portion of his, with the consent of the family members, the house belongs to 

him and not to the family even though the land remains the family land. 

All members of the family can also contribute money and apply it towards the purchase of land 

for the use of the entire family and the land so purchased becomes family property Nelson v 

Nelson.26 

3. By Testamentary Declaration 

This arises in a situation where a deceased land owner before his death declared in his last will 

and testament that property which hitherto was held as personal property by him should be dealt 

with as family property at his death to be held jointly by the members of his family. Sogbesan v 

Adebiyi27 in Jacobs v Oladunni Borther28, the testator who held a fee simple estate devised the 

land to his four children and their respective issue(s) jointly. He expresses his wish that the 

property shall not on any account be alienated or sold and that the same shall always remain and 

be retained as family property in accordance with the native land and customs and usages 

prevailing in Lagos. The contention that the will created an English tenancy in common liable to 

be attached in execution of judgment debt was rejected by the court and the property was upheld 

as family property see also Coker v Coker.29 

4. By way of Conveyance 

Where a settlor confers property on the family under a valid deed for that purpose and declares 

that the use and enjoyment of the property shall be for named members of a named family, the 

conveyance creates family property see Olowosago v Adebanjo.30 

5. By way of Intestacy (Operation of Law) 

Following the case of Abeje v Ogundairo31 the rule is that where a land owner whose estate is 

governed by customary law dies intestate, such land devolves on his heirs in perpetuity as family  
_____________________________ 

25 Nelson v Nelson Supra. 
26 (1951) 1 WACA 243. 
27 Sogbesan v Adebiyi Supra. 
28 (1935) 12 NLR 1. 
29 (1983) 14 NLR 83. 
30 (1988) LCN/2377 (SC), (1988) 4 NWLR pt 88 p 275. 
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property. It is immaterial that the deceased is survived by only one child, because the applicable 

conditions are that, 

 (a) The land owner must have died intestate, and 

(b) That the estate during his life time must have been governed by customary law up until 

his death. 

Once the foregoing conditions are met, the rule simply is that the property automatically devolves 

on his children as family property. 

The rule, in Abeje v Ogundairo32 has been criticized on the ground that a sole heir could not and 

cannot constitute the family so as to invest the property with the status or character of family 

property. See Meaning of Family Property by C.O Olawoye33, Ogunmefun v Ogunmefun34, 

Nzekwu v Nzekwu.35 

6. By Allotment 

Where a chief of a community allocates or allots communal land to a family with the intention 

that the land belongs to the family as such, the land so allotted becomes ipso facto a family 

property as it is then held jointly as such by the family. 

7. By Redemption of Pledge property 

Where family property or land which has been pledged as security for a loan or other obligation is 

redeemed by a member of the family with his resources, the redeemed property is looked upon as 

family property under native law and custom because the redemption is said to have been done 

for and on behalf of the family see Ofondu v Onuoha.36 

This is based on the justification that since the debt is owned by family as a whole it should be 

repaid either from the family funds from contributions made by members of the family. Thus, 

each or every member of the family is as much liable to pay the debt as a whole family is and so, 

in redeeming the property, the member doing nothing more than discharging his own liability. 

The rule is also supported by the reasoning that land pledged or mortgaged can be redeemed only 

by the pledgor or mortgagor even though in the case of a mortgage, anyone interested in the 

equity of redemption can exercise his right to redeem the mortgaged property but not strictly the 

mortgagor. Where a family pledges or mortgage its land, a single member is a stranger to the 

transaction as he has separate legal existence from the family as a corporate unit or entity. As 

such if he meddles with the pledged or mortgaged property and obtains a reconveyance, he is 

quite rightly regarded as having taken it on behalf of the family. In Bruce v Adjah37 the claimant 

alleged that a member of a family had acquired for himself a house formally belonging to his 

family by paying off a family debt on it. But Crompton Smyly CJ, held that the house did not 

pass to the member as a separate property but rather, that it returned to his family as family 

property. 

Also, in Akyirefie v Breman – Esuam Stool38 which involved family land pledged to a member 

of the family and redeemed by another member, it was contended that the land became that of the 

person who redeemed it but the court held that such contention with misconceived as the land 

remained that of the family. 

It should however, be noted that the rule could be discarded and disregarded if there had been a 

prior arrangement between the member redeeming the property and the family that the land 

would become his personal property absolutely if he redeemed it. In that situation, the absolute 

interest in such property would be deemed to have been assigned to the member by the family  

__________________ 
31 (1967) LLR 9. 
32 Abeje v Ogundairo Supra 
33 (1970) Vol. 2 NJCL. 300. 
34 (1931) 10 NLR 82. 
35 (1989) 3 SC pt II P 76 @ 109-110. 
36 (1964) NMLR 120. 
37 (1921-25) D.ct 192 p452-453. 
38 (1951) 13 WACA 331. 
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provided that the head and the principal members of the family had consensus ad idem on the 

issue. 

8. By a Stranger or Family Member Erecting a Building on Family Land 

A building erected on family land by a member of the family or a stranger is family property on 

the basis of quic quid plantatur solo, solo cedit. 

It was on this basis that is was held in Francis v Ibitoye39 where the plaintiff built a house on the 

defendant’s land without his knowledge and consent and the court held that, it is trite knowledge 

that a building erected in the circumstances becomes the property of the landowner without any 

obligation upon him to recompose the builder. Note however that if the builder erected the 

building in pursuance of a mistaken belief that the land was his i.e under a colour of title, the 

doctrines of laches and acquiescence may affect the issue of title. 

 

General Characteristics of Family Property 

As already noted, family property is any form of property, the radical title of which vests in the family as 

a corporate body as the nature of a family is analogous to the English form of corporation. Thus, the 

ownership of family property lies not in the incumbent or the members for the time being, but in the 

corporation itself as a legal or juristic persona. 

Ownership of family property accordingly vests in the legal abstraction known as the family and not in its 

members for the time being. Each member of the family is nothing more than a member of the 

community to which the property belongs just as if he were a shareholder entity comprises the living, the 

dead and the unborn Adejumo v Ayantegbe40 per Karibi-Whyte JSC. 

The basic characteristics of family property may thus be outlined as follows: 

1. The property belongs to the family as a distinct perpetual legal entity, but not to the individual 

members. It is a collegiate property owned jointly by them but the title of which vests in the legal 

abstraction known as the family but which is made up of the aggregation of the members. 

2. The members for the time being do not possess any separate disposition, attachable or inheritable 

interests in the family property as individuals but as joint inheritors, possessors and owners 

thereof. Thus, a member of the family who is in use of family land cannot claim exclusive 

ownership of same against the family no matter how long he is in possession thereof Olaleye v 

Akano.41 

3. The fact that the property is vested in a body corporate implies that no transaction affecting the 

interests therein is valid unless done by, or with the consent of the family itself acting though its 

alter ego, which for some purposes is the family head and for others, is the family council 

comprising the head of the family and the principal members of the family. 

4. Several individual members of the family may be in possession of various parcels of family land 

whether for farming, residential or other purpose but the ownership thereof continues to reside in 

the family as a unit while the members in possession continue to exercise usufructuary right over 

the parcels possessed by them subject to the superior title of the family as a unit. 

5. A typical family land is capable of changing its character of ownership from family ownership to 

individual ownership and again back to family ownership depending on the nature and 

constitution of the family to whose ownership it is subject. Thus, cessation or termination of 

family ownership of land does not prevent the land from subsequently crystallizing into family 

ownership again. Its nature is not always necessarily static. 

6. Family property is not capable of being validity alienated otherwise than by the collective will of 

the members of the family expressed either through the Head of family along or jointly with the 

principal members of the family or just the Head of the family. 

 
____________________________ 

39 (1936) 13 NLR 11. 
40 (1989) 6 SC pt 176 @ 100. 
41 (2008) 25 WRN 121. 
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7. Acquisition of temporary possessory rights over family property by individual member of the 

family could be authorized by the family head alone but acquisition of permanent rights over 

family property by individual members of the family is by the collective decision of the members 

thereof. The will be by way of partitioning or out and out grants. 

8. An action for declaration of title is not maintainable against a member of a family in respect of 

family land since all the members of the family are recognized as co-owners of the family land. 

Yoye v Olubode42, Kalio v Daniel Kalio.43 

9. When a member of a family is allowed to occupy a family house or part of a family compound, 

he or she does not ipso facto become the owner thereof but what he has is a personal occupational 

right to occupy and use only Shelle v Asajon.44 

10. The fact that not all the members of a family live in a house does not by itself warrant the 

conclusion that such a house is not family property Ijale v Ajadi.45 

11. The question of exclusive right to possession of family land can only arise among members of the 

same family and not among outsiders Otogbolu v Okeluwa.46 

12. The making of improvements on a family house does not make a member the owner of the 

property because he or she owes it as an obligation to keep the house in good state of repairs. 

Shelle v Asajon.47 

13. An allotment by the head of the family to various members of the family of potions of family land 

for farming purposes does not in any way vest ownership of such land in the allottees as to entitle 

them under native law and custom to a declaration of title individually Lemgbe v Imale.48 

14. Family land remains family land irrespective of allotment and as such an allottee of family land 

cannot competently alienate it without the consent of the family, head and the principal members 

of the family. Shelle v Asajon49, Ajeja v Ajayi50, Olanguno v Ogunsanya.51 

 

Determination of Family Property 

Family property may not in all cases continue as family property ad infinitum. It comes to an end by 

loosing its family ownership character either by total extinguishment from the family or by it changing 

into individual ownership. Other than by way of compulsory acquisition or revocation of right of 

occupancy by the Government, determination of family property by alienation or partitioning is done for 

good and genuine reason smarking of demonstrable good faith. It could be done by the court or through 

the exercise of free will of the members of the family. 

Justification for Determination of Family Property 

The major reasons for the determination of family property include the following; 

1. The general consensus of the members of the family to effect the absolute conveyance of family 

property to a third party as was the case in Balogun v Balogun.52 

2. Economic Reasons: This could be for the purpose of financing a common family economically, 

medically or in such other mutually beneficial manner as many be necessary eg to finance a 

family funeral ceremony or rites, the erection of the ancestral Obi or family hall or such 

commonly owned structures or finance a family investment. 

3. By the order of Court which may be consequent upon the following: 

________________ 
42 (1975) 10 SC 209. 
43 (1975) 2 SC 15. 
44 (1957) 2 FSC 65. 
45 (1967) ENLR 300. 
46 (1981) 6-7 SC 9. 
47 (1957) 2 FSC 65. 
48 (1959) WNLR 325. 
49 Shelle v Asajon Supra. 
50 (1969) All NLR 72. 
51 (1970) All NLR 223. 
52 (1934) 2 WACA 290. 
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(i) The presence of a dispute in the family which makes the continued retention of the family 

property impracticable. 

(ii) Some members of the family are unjustly denied the enjoyment of their rights over the 

land Ajobi v Oloko.53 

(iii) The land is too small to be maintained as a family land having regard to the size of the 

family. 

(iv) The family property is being mismanaged by a few to the disadvantage or exclusion of 

the others. 

(v) It is just, fair and equitable under the circumstances to order a sale or partitioning of the 

family property. 

 

Ways by which Family Property may be Determined 

Family property may be determined in any of the following ways: 

1. By Absolute Conveyance or Alienation of the Family Land 

Where the totality of the interest of the family in the property is conveyed by way of sale, or gift, 

family property is determined thereby. The mode of sale used to be by total transfer of ownership 

under native law and custom with the concurrence and presence of the members of the family 

either personally or through representatives. But in modern times, the English method of transfer 

is adopted but such transfer or alienation not valid unless the deed of transfer is executed by the 

family head and the principal members of the family. Ekpendu v Erika54, Solomon v Mogaji.55 

2. By Partition 

Another way by which a family property could come to an end is by partition. Partition as a legal 

concept is a method whereby joint possession is disunited or dismantled so that each former co-

tenant or co-owner or joint owner becomes a separate owner of a specific portion of land holding 

a share in severalty as opposed to an undivided shareholder the whole. Abraham v 

Olorunfunmi.56 

In the case of Alhji Baruwa v Chief S.T. Osoba57 it was explained by the Court of Appeal that 

when partition is taking place, the usual practice is for the co-owners to enter into a preliminary 

agreement whereby they consent to the land being partitioned into parcels convenient to be held 

in separate ownership and as nearly as possible in equal value, provision being made for the 

payment of a sum of money to secure equality of partition were it is not possible to give each 

party land of equal value. When the division has been settled, the last step is for the co-owners to 

execute that form of conveyance which is appropriate in the interest involved. 

In the words of the Supreme Court in Olorunfemi & ors v Asho & Ors58 per Ayoola JSC 

There is no doubt that one of the methods by which family property can 

be determined is partition by which property which belonged to the 

family is split up into ownership of the constituent members of the 

family. The property may be but is not invariably divided among 

individual members of the family so as to vest absolute ownership in 

individual members. The division may be among constituent branches of 

the family. Where the division is among constituent branches of the 

family, a new family ownership is created in as many places as the 

property is divided, each branch becoming the owner of the portion 

partitioned to it. Partition must be by the general consent of the family. 

The head of the family cannot on his own partition family property  

__________________ 
53 (1959) LLR 152. 
54 (1959) 4 FSC 79. 
55 (1982) 115 C1. 
56 (1991) 1 NWLR pt 165 p 53 @ 75. 
57 (1997) 3 NWLR pt 492 p164. 
58 (2002) 2 NWLR pt 643 p 143 @ 186. 
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without the joint owners of the property joining in the voluntary partition 

of the property. Although partition could be by deed, in customary law, 

oral partition is valid. 

See further on this, Kadiri Balogun v Tijani Balogun59, Taiwo v Taiwo60  

Partition may be voluntary from the mutual agreement of the members of the family and effected by a 

deed of partition executed by the joint tenants, that is, the principal members of the family and the family 

head. Gbajumo v Ogunsanya61, Balogun v Balogun.62 

Alternatively, partition could be consequent upon the order of the court to that effect. Abraham v 

Olorunfunmi63, Lopez v Lopez64. 

Where a partition is evidenced by a deed of partition, the deed must actually delineate clearly, the 

individual portions affected by the partition. In modern times, for purposes of clarity and certainty, a 

survey plan may be a useful guide and is generally employed as such, but note that the mere fact that deed 

of partition carries no plan of the area with the demarcations does not invalidate such partition provided 

that each member of the family knows exactly which portion was allocated to him under the exercise 

Fatusin v Akinwale.65 

It is however usually practically necessary to have a survey of the identity of each portion of a partitioned 

family land in place to avert access or encroachment or disagreement over individual portions. To be 

valid, a deed of partition must be executed by the head of the family as well as the principal members of 

the family. 

Where there is a dispute as to whether or not family land has been partitioned the onus of proof lies on the 

party alleging who must prove conclusively that the land has indeed been partitioned either by producing 

a valid deed of partition or by calling credible witnesses such as the family head, or other representatives 

of the family or other allottees who benefited from the partition. Ajayi v Pabiekun.66 

The courts will not presume partition from the evidence only of long possession of family property. 

Adeleke v Aserifa67, Olorunfemi v Asho.68 

The court will order a partition of family where there is a dispute in the family which renders the 

maintenance of family ownership unreasonable in the interest of peace and justice Lopev v Lopev69, 

Adeleke v Aserifa70. 

A plaintiff asking for partition must first prove that the property concerned is family property and that he 

is a member of the family Abraham v Olorunfunmi71, Adeyori v Adeniran72. 

If the land is not owned jointly as family property or where the person instituting the action is a stranger, 

an action for partition cannot be successfully sustained. Abraham v Olorunfunmi73 

It should be noted that simply allotting a portion of family land to member thereof does not amount to 

partition. Partition should therefore be distinguished from allotment. 

Partition used in its technical and strict sense, means that a family property belongs to a family is shared 

or divided among the constituents members of that family is conveyed with, and retains exclusive  
______________________________ 

59 (1943) 9 WACA 78. 
60 (1958) SCNLR 244. 
61 (1970) All NLR 233. 
62 (1943) 9 WACA 78. 
63 Abraham v Olunfunmi (supra). 
64 Lopez v Lopev (Supra). 
65 Suit No SC/46/1965 (unreported) of 20/5/06. 
66 (1970) 70 NSCC 92. 
67 (1986) 3 NWLR pt 30 575. 
68 Olorunfemi & Ors v Asho & Ors Supra. 
69 (1924) 5 WLR 150. 
70 Adeleke v Aserifa (Supra). 
71 Abraham v Olorunfunmi (Supra). 
72 (2001) 10 NWLR pt 720 p 151. 
73 Abraham v Olorunfunmi (Supra). 
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ownership of the portion of the family land given to him under the exercise. In this sense, family 

ownership of that property is automatically brought to an end. 

On the other hand, a member of a family may be granted or allotted a portion of family property for 

limited or occupational use in the sense that the allottee qua user does not become an absolute owner of 

the portion allotted to him no matter the period of use. 

Invariably, while allotment can be made by the head of the family alone, partition on the other hand is 

brought about by the consensus of all the members of the family. In this regard, a partition which does not 

make provision for all the constituent branches of the family is void. Olorunfemi v Asho,74 Balogun v 

Balogun,75 Majekodunmi v Tijani,76 Onishiwo v Gbamgboye,77 Anyabunsi v Ugwunze78 
Partition or sale of the family land could either be at the instance of the family or by order of court. 

Partition of family land vests each portion so partitioned absolutely on the member to whom such has 

been apportioned.. It was thus held in Balogun v Balogun79 that a partition to which all members of the 

family were parties conferred or vested in each of the parties an absolute title to his or her share. 

Mere allotment of occupational right by the family head is not partition. An allotment confers a right of 

occupancy on the individual and the property continues to be corporately owned by the entire family even 

if there is an understanding that the allotee’s descendant would succeed to his holding. It was therefore 

held in Onishiwo v Fagbenro80 that certain members of the family forfeited the right of occupancy by 

attempting to alienate it, notwithstanding that they and their ancestors had been in occupation for about 

thirty years. 

Partition must be consciously done. Thus, the partition must be understood as such and it must be 

preceded by a family meeting so that the court could always be guided by the surrounding circumstances 

in case of any difficulty. It was thus held in Majekodunmi v Tijani81 that evidence that some of the 

family land remained unallocated was sufficient to show that no partition has taken place. 

Similarly in George v Fajore82 the fact that portion of the property was left unallocated but was let to 

tenants for the upkeep of the entire property was held to indicate that the property was still a family one. 

The fact of partition came out clearly in the case of Dosumnu v Adodo83 where the family acquired a 

large area of land with family and the family head with the consent of the family subsequently 

apportioned the land among the three branches of the family by giving each a number of plots, and the 

branches in turn allocated these plots to their members, it was held that this was in the circumstances a 

partition between the members and not merely a grant of occupational rights. 

Partition or Sale by Order of Court 

According to the decision of the court in Lewis v Bankole,84 the court has an inherent power to order 

partition or sale of family property notwithstanding anything that might be to the contrary in customary 

law. 

Another thing is that, according to the assertion made in Lopez v Lopez,85 a member of the family has the 

unrestricted right to apply to the court for a partition or sale of family property, but his chances of success 

are very much restricted as the court has to exercise this power with equitable discretion. It seems from 

decided cases that the court will not order partition or sale of family property at the suit of a member of  
_________________________________ 

74 Olorunfemi v Asho (Supra). 
75 Balogun v Balogun (Supra). 
76 Majekodumi v Tijani. 
77 (1941) WACA 49. 
78 (1995) 6 NWLR pt 401 p255. 
79 Balogun v Balogun supra. 
80 (1954) 21 NLR 3. 
81 Majekodunmi v Tijani supra. 
82 (1939) 15 NLR 1. 
83 (1961) 13 NLR 248. 
84 (1908) 1 NLR 82.  
85 Lopez v Lopez supra. 
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family unless there is a dispute in the family which renders the maintenance of family ownership unwise 

in the interest of peace in the family Lewis v Bankole,86 

In Lopez v Lopez87 where the plaintiffs failed to allege any grounds which if proved would justify the 

court in ordering partition of the property Combe C.J declared; 

where there has been a persistent refusal by the head of a family or by 

some members to enjoy their rights under native law and custom, in 

family land, the court has exercised and will continue to exercise its 

undoubted rights to make such order as will ensure that members of the 

family will enjoy their rights and if such right cannot be ensured without 

partitioning the land, to order a partition. The court however, has not 

interfered and should not interfere, with the management of family 

property by the persons entitled by native law to manage such property 

unless reasons for such interference are alleged and proved. 

A member cannot ask for a partition merely because he intends to deal in his own share. Thus, it was held 

in Bujalaiye v Akabo88 that the court will not order a sale of family property merely because some 

interested parties desire to turn the property into cash. This was because the plaintiff has no desire to live 

in the family property and the defendant himself was willing for the plaintiffs to share in the occupation 

of the premises or alternatively in the rents derived therefrom, and thus there was no case made out for the 

need for a partition. 

However, in Ajobi v Oloko89 where the plaintiffs were not allowed to participate in the occupation of the 

property, partitioned as ordered. Also in Ajibabi v Jura,90 the family property which consisted of two 

rooms and seven members of the family were entitled to reside in it, was ordered to be sold as it was 

incapable of fulfilling its role as a family house. But this is not an authority for the proposition that a sale 

would be ordered where the family house is too small to accommodate the members entitled to it. The 

court should always have regard for the needs of the family and the effect of a sale of the family property. 

The guiding principle for the court to order a sale seems to be consideration of what in a given situation is 

best in the interest of the family as a whole. Accordingly, Butler Lloyd J explained the institution of 

family house in Chief Eyo Ita v Asido.91 The purpose of the institution is as the name implies, to provide 

a place where members of the family can reside if they so desire, and so long as that purpose is still 

capable of achievement. I conceive that it would be wrong for the court to order the sale of property 

subject to this form of tenure. 

For a deed of partition to be valid, all the family members who are entitled must be parties to its 

execution. Thus, in Onasanya v Shiwoniku,92 the court held that two successive deeds of partition, 

which were executed respectively by four out of six in 1949 and by five out of six in 1950 were void, 

though the second deed has been executed to remedy the defect of the first, yet it too was defective. 

Partition generally takes place along the lines of cleavage in the descent group produced by the process of 

segmentation. 

The land may be partitioned to as many separate blocks as there segments or it may ve divided between 

each individual members of the group. 

Full partition means that each segment gains over its own portion all rights hitherto exercised by the 

whole group, but has no further right (except as members of community) over the land awarded to other 

segments. Each segment thus becomes a separate land holding descent group of family. 
 

_________________________________________ 

86 Lewis v Bankole supra. 
87 Lopez v Lopez supra. 
88 Bujalaiye v Akabo supra. 
89 Ajabo v Oloko supra. 
90 (1948) 19 NLR 27. 
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3. By Government Acquisition of Family Land 

Another way by which family property may be brought to an end is the government either state of federal or even 

the local Government compulsorily acquiring it under the relevant and applicable status. 

This would happen prior to 1978 under the Public Lands Acquisition laws by compulsory acquisition but today, it 

will happen by proper and valid revocation of their rights of occupancy under section 28 of the Land Use Act. 

When the revocation takes place, compensation is payable to the family under section 29 LUA through the family 

head or the family representatives or in appropriate cases the Attorneys of the family duly authorized and 

empowered under a Power of Attorney to receive the compensation on behalf of the family and perhaps hold it in 

trust for the members thereof. Once revocation is validly undertaken and compensation is paid, the interest of the 

family and the individual members thereof are automatically converted from realty to personality so that the 

members each becomes entitled to their respective shares of it, or it may be kept and managed for the members or 

invested in another venture to be jointly owned by the members of the family. Where alternative portion of land is 

provided by the government as compensation pursuant to Section 33(1) of the LUA93, such land invariably becomes 

family property with all the usual incidents and characteristics of the concept of family property. 

Effect of Partitioning of Family Land 

As aptly put by the Court of Appeal Per Ibiyeye JCA in Oyadiji v Olaniyi94 

The effect of partitioning is that the property which had hitherto belonged to the 

family is split up into ownership of the constituent members of the family. It 

puts an end to the communal ownership. When the division is among constituent 

branches of the family, a new family ownership is creates. 

See Bello v Udoye,95 Olorunfemi v Asho,96 Oyelade v Soroye97 

In Nzekwu v Nzekwu98 the Supreme Court per Nnaemeka – Agu JSC put the matter thus “it is the law that 

partition terminates co-ownership of family property. It is division of ownership among the former co-owners” 

Adayori v Adeniran,99 Albert Ojelade & Anor v Sadatu Atoke Soroye100 

In Chukwueke v Nwankwo101 Supreme Court held that where there is evidence of partition, the same signifies an 

end to communal ownership of the land in question. Family land ceases to be family land only after partition 

Agboke v Igbira.102 

A partition of family property which is made without the consent of the head and principal members of the family is 

clearly defective. It is only when the partition of family land is with the consent of all the principal members of the 

family that it confers upon each member absolutely right to his share of the land. Odekilekun v Hassan,103 Balogun 

v Balogun,104 Johnson v Onisiwo105 

 

CONCLUSION 

It is clear from the examination that family property has continued to have even under the regime of the Land Use 

Act which power its statutory recognition and thereby elevated it to a status of significance within the real property 

jurisprudence in Nigeria. It has thus continued to match along transformation while the rules developed over time 

have continued to hold sway but naturally with adjustments here and there. Family corporate ownership of property 

will therefore continue to thrive as long as families and properties exist.  
 

_______________________________________ 
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