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ABSTRACT 

This paper is aimed at taking a cursory examination of the Concept of Judicial Precedent and its 

application in the Nigerian Jurisprudence. The effects of Judicial Precedent together with its twin 

doctrinal terms such as Stare decisis, Ratio Decidendi, Obita Dictum could either be positive or negative 

with its attendant consequences in the operation of judicial precedent under our Jurisprudence. This 

research work will exray the hierarchy of courts which is a necessary and vital platform for the effective 

operation of the concept of judicial precedent and the doctrine of stare decisis, ratio decidendi and obita 

dictum that go to the root upon which judicial precedent terms are implemented. Issues that result from its 

application such as binding precedents, adherence to superior court decisions by the lower court will be 

considered the lights of their significance.  

Keywords: Judicial Precedent, Nigerian Jurisprudence, Binding, Facts, Materiality, Similarity 

 

INTRODUCTION 
The Nigerian legal system is one of the legal systems based on common Law. Under the common law 

system, the Courts do not just decide disputes brought before them by parties. Before the court decides or 

takes decision(s) in any matter it ought to satisfy itself on whether such or similar dispute has been settled 

before i.e. Case Law. If there has been, the present Court will consider the similarity and materiality of 

the facts of the two cases, and the hierarchy level of the court that gave the earlier decision. The Court 

may then follow it or reject it depending on the hierarchy of the court that decided that earlier case. The 

previous case being followed is called judicial precedent and if the Court is bound to follow it, it may be 

said that the precedent is binding. 

To facilitate the comprehension of this discourse, explanation will be made of some terms and phrases 

which are inherently linked to this study. 

 

2.0 Judicial Precedent 

The concept of Judicial Precedent is nothing but reliance by a judge deciding a case today on the 

experience of yesterday. In Nigerian legal system, judicial precedent is a decision establishing a principle 

of law that any other judicial body must or may follow when called upon to decide a case with similar 

facts and issues. 

Precedent can be binding or persuasive. Precedent that must be applied or followed is known as 

BINDING PRECEDENT. For instance, decision of lower Courts are not binding on Courts higher in the 

hierarchy. Precedents are persuasive when the Court is not under obligation to follow it. Persuasive 

Precedents under Nigerian legal system arise out of a number of contexts. 

a. Decisions of lower Courts are not binding on higher Courts. They are persuasive. 

b. Decisions of the High Courts are persuasive authority for later cases in the High Court. 
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Nigeria Courts
1
 and some authors

2
 use judicial precedents and stare decisis inter changeably as if the two 

are synonymous. Though in a broad sense, they may be so used but technically they are not the same. 

Basically, the pronouncement of a Judge can become a binding precedent depending on two main factors: 

1. It must be made by a Court of sufficient seniority, the Judge in the lowest tiers of decision 

making (often called court of first instance) are not allowed to issue binding precedents, it is the 

higher Courts which issue binding rulings and the lower courts must follow them. 

2. The pronouncement made by the higher court must have formed the ratio decidendi of the case 

(the reasoning behind the decision). The reasoning must be a matter pertaining to the law rather 

than a factual decision. It must not be obiter dictum; that is something said either about the law or 

the facts of the case which is “by the way”. It is the ratio decidendi that is binding and it will 

comprise the legal principles which are necessary to solve the problem before the court. 

 Precedents play important roles, quite often, it ensures certainty and consistency and logical 

progression in the development of the law see N.B.C. Plc v Ubani
3
, Braithwaite v Skye Bank Plc

4
, 

Awala v NITEL Plc
5
. 

As earlier mentioned, a judicial precedent may be binding or persuasive. It is only when a judicial 

precedent is binding that the doctrine of stare decisis becomes relevant. A detailed examination of the 

principle of stare decisis and other terms and phrases closely linked to judicial precedent would be carried 

out in course of this research. 

 

3.0 Judicial Precedent and the Hierarchy of Courts in Nigeria 

The concept of judicial precedent and hierarchy of Courts are closely interwoven. They go hand in hand 

and for the doctrine of binding precedent or stare decisis to be meaningful, there must be a well-defined 

judicial hierarchy. 

The Courts in Nigeria are stratified in the following order: 

1. The Supreme Court 

2. The Court of Appeal 

3. The High Courts (Federal and States), National Industrial Court of Nigeria, Customary and Sharia 

Courts of Appeal. 

4. The Magistrates Court 

 Other Courts include the Area Courts, Sharia Courts and Customary Courts. 

There are other specialized Courts like National Industrial Courts, Investment and Securities Tribunal and 

Court Martial. It must be noted that National Industrial Court, Investment and Securities Tribunal and 

Court Martial are Courts of coordinate jurisdiction with the High Court in the sense that appeal from the 

Courts lie to the Court of Appeal. 

3.1 The Supreme Court of Nigeria 

The Supreme Court is at the apex position in the hierarchy of Courts in Nigeria. It derives its existence 

under the current dispensation by the provisions of Section 230(1) 1999 Constitution
6
 of the Federal 

Republic of Nigeria as amended. The decision of the Supreme Court binds all other Courts in Nigeria.  

This position was vividly articulated by the Supreme Court itself in the case of Dairo V.U.B.N. Plc
7
thus: 

“…It is not proper for a lower court to defy the decided authority of a higher 

court, otherwise it may border on, or amount to judicial impertinence. In this 

case, the case of Osho v Foreign Finance Corporation (1991) 4 NWLR (pt. 

184) 157 was referred to, to the effect that the legal position in this country, is 

                                                           
1 Nigeria-Arab Bank Ltd v. Barri Engineering (Nig.) Ltd. (1995) & NWLR (pt. 413) 257 at 289. 
2A.Sanni, Introduction to Nigeria Legal Method, (Lagos; Asco Publishers, 2006) p.21. 
3 (2014) 4 NWLR (pt 1398) 421 S.C. 
4 (2013) 5 NWLR (pt 1346) 1. 
5 (2019) 15 NWLR pt 1695 p372. 
6 Section 230(1) of 1999 Constitution of the Federal Republic of Nigeria (as amended). 
7 (2007) 16 NWLR (pt.1059) 99 at 159. 
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that the Court of Appeal and other Courts are bound by the decisions of this 

court” 

See FBN Plc v Maiwada
8
, APC v INEC

9
 

3.2 Conflicting Decisions of the Supreme Court 

Though very rare, yet it is not unheard of for the Supreme Court to give conflicting decisions on one 

question of law. This has been a controversial issue, and has generated a variety of opinions. The question 

lower courts had to contend with, is which of the two conflicting decisions are they to follow. 

In G.T.B Plc v FADCO Ind. Ltd.
10

, the Nigerian Court of Appeal held thus: 

“I am being faced with two conflicting decisions of the Supreme Court of 

Nigeria, one supporting the respondent, the other supporting the position of the 

appellant. I am fully aware of the fact that I am bound by the decisions of the 

Supreme Court but it is also the law that in this kind of situation, I am allowed to 

choose which to follow between the two decisions”. 

The controversy was also highlighted in CBN v Okojie
11

 Mohammed v Martins Electronics Company 

Ltd,
12

as follows: 

“In Yusuf v Egbe (1987) 2 NWLR (pt. 56) 341, Kolawole JCA (of Blessed 

Memory) reiterated that this Court is bound by its previous decisions which has 

not been over ruled by the Supreme Court. Furthermore, that this Court of 

Appeal must accept and apply loyally, the decisions of the Supreme Court and 

where the decisions manifestly conflict, it was his opinion that the later decision 

is binding on the Court of Appeal. It was also held by Ademola JCA ( of 

blessesed memory) that where there are two conflicting decisions of a higher 

Court, the lower Court is free to choose which of the decisions to be followed. 

See Adegoke Motors v Adesanya (1998) 2 NWLR (pt 74) 108 both are decisions 

of this Court-Lagos division delivered on 10
th
 February 1987 and 9

th
 November 

1987 respectively” 

This controversy seems to have been settled in Osakwe v Federal College of Education (Technical) 

Asaba
13

, where the Supreme Court held that where the Court of Appeal is faced with two conflicting 

decisions of the Supreme Court, it must follow the later, or last, if the circumstances are the same. 

However, this case is not without its own internal inconsistency, for at page 36 of the Judgment, Hon. 

Justices of the Supreme Court said: 

“Where there is no discernable ratio decidendi common to the decision of a 

superior Court and the Court handed down conflicting decisions, the lower Court 

or Court of co-ordinate jurisdiction is free to choose between the decision which 

appears to it to be correct”. 

The Nigeria Supreme Court is entitled to depart from or overrule its previous decisions in the interest of 

justice, where the decisions are shown to be; 

a. Vehicles of injustice; 

b. Given per incuriam; 

c. Clearly erroneous in law; 

d. Impeding the proper development of the law; 

e. Having results which are unjust, undesirable or contrary to public policy; 

f. Inconsistent with the provisions of the Constitution; or\ 

                                                           
8 (2013) 5 NWLR pt 1348 p444. 
9 (2015) 8 NWLR pt 1448 p123. 
10 (2007) 7 NWLR (pt. 1033) 307. 
11 (2015) 14 NWLR pt 1479 p231. 
12 (2010) 2 NWLR (pt. 1179) 473 at  506. 
13 ((2010) 2-3 SC (pt. 111) 158. 
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g. Capable of fettering the exercise of judicial discretion by a Court. See the case of Adisa v 

Oyinwola
14

. 

The Supreme Court has in a number of cases overruled its earlier decisions. A few examples are: 

1. In Oduola v Coker
15

, the Court overruled Mobile Oil Nigeria Ltd v Abolade Coker
16

 

2. Also Bucknar-Maclean v Inlaks Ltd
17

, the Supreme Court overruled Shell B.P. Co. Ltd v 

Jammal Engineering Co. Nig. Ltd
18

. 

3. In Adisa v Oyinwola
19

 the Supreme Court overruled its decision in Oyeniran v Egbetola
20

. 

3.3 The Nigeria Court of Appeal 

This is the Court directly (below) the Supreme Court in the hierarchy of Courts in Nigeria. It was equally 

established by the 1999 Constitution of Nigeria
21

. The Court of Appeal is bound by the decision of the 

Supreme Court even if it was wrongly decided (given per incuriam)
22

. All other courts below the Court of 

Appeal must loyally abide by its decisions, in addition to the decisions of the Supreme Court, even when 

such decisions were reached per incuriam
23

. 

Under the doctrine of stare decisis, the Court of Appeal is bound by its own previous decisions, except in 

these circumstances; 

a. The Court is entitled to decide which of the two conflicting decisions of its own it will follow: 

b. It will refuse to follow its own decision which though not expressly overruled, cannot in its 

opinion stand with a decision of the Supreme Court. 

c. It is not bound to follow a decision of its own if it is satisfied that the decision was given per 

incuriam. See M. Ahmadul Usman v Sidi Umaru
24

. 

The situation in which the Court of Appeal may easily give conflicting decisions on an issue can occur for 

a number of reasons, which include: 

i. The fact that the Court of Appeal in Nigeria is divided into divisions sitting in different locations. 

These divisions hear cases simultaneously and these cases may involve similar legal principles. 

The various divisions may reach different conclusions which later appear contradictory. 

ii. It is also possible that some earlier cases may not have been reported by the time another panel or 

division is considering a case of similar facts and where it has been reported, it may not have 

been cited before the subsequent Court, so the decision is given per incuriam. 

3.4 The High Court 

 In Nigeria, each State of the Federation has a High Court
25

. Also there is High Court for the 

Federal Capital Territory
26

, and another High Court (the Federal High Court) for the Federation. The 

Federal High Court is established by Section 249(1) of the 1999 Constitution of Nigeria (as amended), as 

a Court of Specific Jurisdiction, in the sense that matters that it can handle are enumerated in the 

Constitution
27

. 

The High Courts of the various States and the High Court of the Federal Capital Territory cannot be said 

to have unlimited jurisdiction but they constitute by far the trial Court with the widest jurisdiction. 

The High Courts are by the principle of stare decisis, bound by the decisions of the Supreme Court and 

the Court of Appeal. All the High Courts in Nigeria are Courts of coordinate jurisdiction, and the next in 

                                                           
14 (2000) 10 NWLR (PT. 674) 116. 
15 (1981) 5 S.C. 197. 
16 (1975) 3.S.C 175. 
17(1980) 8/11 S.C. 1. 
18 (1974) 1 All NLR (pt.2) 107. 
19 Supra. 
20 (1997) 5 NWLR (504) 122. 
21Section 237 of the 1999 Constitution of the Federal Republic of Nigeria (as amended). 
22 Akinola v. VC. Unilorin (2004) 11 NWLR (pt. 885) 616 CA at 626. 
23 The University of Lagos & Anor. v CIO Olanitan & 2 Ors. (2005) 4 SC 189. 
24 (1992) 7 SCNJ (PT. 11) 388. 
25 See section 270(1) of the 1999 Constitution of the FRN (as amended). 
26 Section 255 of the Constitution. 
27 Section 251 of the Constitution of FRN 1999 (as amended). 
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the hierarchy of Courts after the Court of Appeal. Being Courts of coordinate jurisdiction, they are not 

bound by the decisions of one another, though such decisions may be strong persuasive precedent See 

Barclays Bank v Hassan
28

. The Magistrates‟ Court are bound by the decisions of the Supreme Court, the 

Court of Appeal and the High Court in the normal way. 

 

4.0 Judicial Precedent and Related Terms/Phrases 

4.1 Stare Decisis 

Stare decisis principle states that all Courts (courts below) are bound to follow decisions made by higher 

courts in the hierarchy and appellate Courts are usually bound by their own previous decisions. See the 

case of Young v Bristol Aero Plane Co. Ltd (1944) KB 718, also in the case of Achebe v Nwosu 

(2003) 7 NWLR (pt 818) p103, C.A Odigbo v. Abu (2001) 14 NWLR (pt 732) p. 45. the Nigerian 

Court of Appeal explained the principle of stare decisis in the following words: 

“Where a higher Court in the hierarchy of courts has made a decision in a case, 

its decision becomes a precedent which must be followed by lower courts where 

the principle of law or rule of court applied in the decision of the higher court is 

applicable in the case before the lower court or when the facts of the earlier case 

are the same as the facts of the case before the lower court” 

In the Court’s view, the principle of Stare decisis is binding on lower courts even if the superior court 

has reached it decision per incuriam except the principle enunciated in any decision of the Supreme Court 

is not relevant or applicable to the issue or issues arising for determination in the lower courts Dairo v 

UBN
29

, Alaye v State
30

. See Adebayo v PDP
31

, Yaki v Bagudu
32

, Amah v FRN
33

, Davison v PDP
34

, 

Idris v Agumagu
35

, Abegunde v OSIFA
36

, NJC v Agumagu
37

, Awala v NITEL Plc
38

 

 The English Court of Appeal held that it was bound by its own decision but went further to 

identify three exceptions to the general rule in which it could overrule itself, these are decisions made per 

incuriam, issues on which there are conflicting decisions of the Court of Appeal and other decisions 

impliedly overruled by the House of Lords. 

On Application of doctrine of stare decisis 

The Supreme Court usually follows precedents already set by it in previous cases decided on similar facts. 

This is based on the hallowed principle that similar matters should be treated alike and so make for 

predictable outcome. This point is rooted in the principle of judicial precedents otherwise known as the 

doctrine of stare decisis which has to be adhered to strictly in an age at which the Supreme Court is 

increasingly being challenged by its conflicting decisions. This invaluable legal principle by which 

(according to the hierarchy of the courts), courts are bound to follow the principles of law established in 

prior cases is an important corner stone of the Common Law. It directs that once a point of law in a case 

has been pronounced by a court of competent jurisdiction that depending on the court‟s position in the 

hierarchical ladder, such pronouncement on the legal principle on the point in deciding the matter before 

it is not open to be re-examined or revisited by the same court or courts below it but otherwise bound to 

follow the decision. This principle helps to steady justice on its proper course as well as make for settled 

matters and it is not therefore open to every court‟s opinion. In that vein the Supreme Court was bound to 

toe the line as it was bound by the decisions in the cases of Bank of Ireland v Union Bank
39

 and Ezomo 

                                                           
28 (1961) All NLR 861. 
29 (2007) 16 NWLR (pt 1059 ) p.99SC. 
30 (2007) 16 NWLR (pt 1061)  p. 483 CA. 
31 (2013) 17 NWLR pt 1382 p1. 
32 (2015) 18 NWLR (pt. 1491) p288. 
33  (2019) 6 NWLR pt 1667 p160. 
34 (2019) 6 NWLR pt 1668 p330. 
35 (2015) 13 NWLR pt 1477 p441. 
36 (2015) 8 NWLR pt 1461 p341. 
37 (2015) 1 NWLR pt 1467 p365. 
38 (2019) 15 NWLR pt 1695 p372. 
39 (1988) 10 NWLR pt. 569 p 178. 
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v Oyakhire
40

 to the effect that the only option open to a defendant mindful of setting aside processes, as 

in the instant case, is not to have taken any steps in the matter after service of the processes as entry of 

appearance etc. University of Lagos v Olaniyan
41

; Mobil Oil Nig Plc v IAL 36 Inc
42

 

In Osakue v Federal College of Education (Technical) Asaba
43

, the Nigerian Supreme Court, 

Per Ogbuagu J.S.C defined Stare decisis thus: 

“Stare decisis means to abide by the former precedents where the same points 

came again in litigation. It pre-supposes that the law has been solemnly declared 

and determined in the former case. It does preclude the judges of the subordinate 

Courts from changing what has been determined. Thus under the doctrine of 

Stare decisis, lower Courts are bound by the theory of precedent”. 

From what His Lordship said, it is clear that Stare decisisis the doctrine of Nigerian legal system 

laying an obligation on the Courts to stand by precedent. 

Stare decisis is a shortened form of the Legal maxim: “Stare decisis et nonquieta movere”, meaning to 

stand by and adhere to decisions and not disturb what is settled. Basically, under the doctrine of stare 

decisis, the decision of a higher Court acts as binding precedent on a lower court within that same 

jurisdiction. The decision of a Court of another jurisdiction only acts as persuasive precedent. To further 

illustrate the difference between the concepts of judicial precedent and stare decisis, there is need to make 

reference to the dictionary meaning of the two phrases. 

Jowitts Dictionary of English Law
44

 defines a judicial precedent as a judgement or decision of court of 

law cited as an authority for deciding a similar state of facts in the same manner, or on the same principle, 

or by analogy. It goes further to state that the rules of common law and equity are constrained in 

precedent established by the Courts, that is, they have to be arrived at by ascertaining the principle on 

which those cases are decided. With regard to Stare decisis, the same dictionary states thus: 

“To stand by things decided, to abide by former precedents where the same 

points come again in litigation as well as to keep the scale of justice even and 

steady and not liable to waiver with every judges opinion as also because, the 

law in that case being solemnly declared and determined, what before was 

uncertain and perhaps the breast of any subsequent judge to alter or swerve from 

according to his private sentiments, he being sworn to determine, not according 

to his private judgement but according to known laws and customs of the land, 

not delegated to pronounce a new law, but to maintain and expound the old one, 

jus dicere et non jus dare” 

The elaborations above clearly show that Stare decisis are technically different from the concept of 

judicial precedent even though there is an umbilical cord that links them together. One cannot be 

discussed in isolation of the other. It may be said that Stare decisis is part of the broader concept of 

judicial precedent. The two are not synonymous and cannot be. 

 

4.1.1 The Operation of Stare Decisis in Nigeria 

Under the Nigerian legal system, once a Court decides a matter, the doctrine of Stare decisis stipulates 

that any Court which is below that court in the hierarchy of courts must follow that previous decision if 

the facts of the new case before it are similar to the facts of the earlier case. Decisions of courts of 

coordinate jurisdiction do not bind a subsequent court of that jurisdiction. For the principle of Stare 

decisis to hold, the facts in the later case have to be the same or similar to the facts of the earlier decided 

case by a higher court (i.e on all fours) for the earlier decision to govern and determine the later case and 

so bind the lower courts. Where however, the cases are not the same or similar, the principle is 

                                                           
40 (1985) 1 NWLR pt. 2 p. 195. 
41 (1985) 1 NWLR (pt. 1) 156. 
42 (2000) 6 NWLR (Pt. 659) 146. 
43 Supra – Osakue v. Federal College of Edu. 
44 D. Greenberg, Jowitts: Jowitts Dictionary of English Law 5th Edition: (UK; Sweet & Maxwell Ltd, 2019) p.10. 
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inapplicable. See the case of Mallam Abubakar Abubakar & 3 Ors. v Saidu Usman Nasamu & 5 

Ors
45

. 

In the case of Omega Bank Plc v Gov. of Ekiti State
46

the Court of Appeal held that the bindingness of 

the judgments of superior courts on lower courts is determined by the facts and issues pronounced on by 

the superior courts. The facts and issues decided by the superior courts must be on all fours with the 

issues considered by the lower court. 

Also in the English case of Trainways v London County Council
47

, the House of Lords which is the 

highest court in the British legal system held that it was bound by its own decisions in the interest of 

finality and certainty in the law. A practice statement was however made by Lord Gardiner L.C. in 1966 

on his behalf and the Lords of British Court of Appeal, he announced that in the future that the House of 

Lords, while treating its former decisions as morally binding, would be ready to depart from them when it 

appears right to do so
48

. 

He also noted that it is the ratio decidendi that court is bound to follow and not the obita dictum. 

The doctrine of stare decisis stresses the fact that it is not open to a lower court to disagree with the 

decision of a higher court on any point, even if the decision of the higher court was reached per incuriam 

(wrongly decided)
49

. The legendary Eso, J.S.C. in Okonji v Mudiaga Odje
50

, had this to say: 

“In the hierarchy of Courts in this country, as in all other free common law 

countries, one thing is clear, however learned a lower court considers itself to be 

and however contemptuous of the higher Court, that lower Court is still bound by 

the decision of the higher court… 

I hope it will never happen again whereby the Court of Appeal in this country or 

any lower court for that matter would deliberately go against the decision of this 

Court and in this case, even to the extent of not considering the decision when 

those of this Court were brought to the notice of that court. This is the discipline 

of law. This is what makes the law certain and prevents it from being an ass” 

4.2 Ratio Decidendi 

The decision of a court may fall into two parts, namely: 

The reason for the decision and that which is said by the way (obita dictum). 

The reasoning or principle or ground upon which the decision is based or upon which a case is decided is 

known as the ratio decidendi. It constitutes the general reasons for the decision, or the general grounds 

upon which it is based, as distinct from the decision itself Lawan Adesokan v Sunday Adetunji
 51

. It has 

also been defined as the principle without which the court would not have reached its decision
52

. See 

Omoyyi v Alabi
53

, Muse v EFCC
54

 

Determining the ratio of a case has not been without difficulty. This is more so, as sometimes a judge may 

give more than one reason for his decision. Where two reasons are given for a decision/judgment, they 

may both constitute the ratio decidendi for such judgment. A reason given by a judge is not to be regarded 

as obita dictum, merely because another reason equally valid was also given. Where in a judgment, two 

reasons appear to have been given; the ratio decidendi can only be that reason which is consistent with the 

facts and the claim before the Court Aeroflat Soviet Airline v UBA Ltd.
55

 In Afro Continental Nigeria 

Ltd. v Joseph Ayantunyi
56

, the Supreme Court held that in a judgment of a court, the legal principle 

                                                           
45 (2011) 11-12 SC. (pt.1) 1. 
46 (2007) 10 NWLR (pt 1061) p445 CA. 
47 (1898) AC 375. 
48Practice Statement (Judicial Precedent) (1996) 1 NLR 1234. 
49 Osakue v. Federal College of Education Asaba (supra). 
50 (1985) 10 S.C. 267 at 268, 289. 
51 (1994) 6 SCNJ, 123. 
52 A.Sanni, Introduction to Nigerian Legal Method (Lagos: Asco Publishers, 2006)p. 180. 
53 (2015) 6 NWLR 1456 p572. 
54 (2015) 2 NWLR pt 1443 p237. 
55 (1986) 5 S.C. 217. 
56 (1995) 12 SCNJ. 1. 

Aduaka ….. ..Int. J. Business & Law Research 7(2):123-133, 2019 

 



130 
 

formulated by that Court which is necessary in the determination of the issue raised in the case, that is to 

say, the binding part of the decision is its ratio decidendi as against the remaining part of the judgment 

which merely constitute obita dicta, that is to say what is not necessary for the decision. It is the ratio 

decidendi that lays down the principle of law that has the binding force of precedent University Press v 

Martins Nig. Ltd
 57

. A necessary distinction has to be made between obiter dicta, which are not binding 

and ratio decidendi. But the determination of the ratio is not as easy as might appear at first sight. The 

first step is to determine the material facts, the issues calling for a decision, the similarities, for it is on the 

basis of facts considered material that the law is declared, and it is on the similarity of the facts of the 

subsequent case, that the declared law is followed and applied. 

Having found the material facts, the ratio decidendi is the conclusion reached by the judge on the basis of 

the material ones. The doctrine necessarily implies that no court has power to lay down a binding rule of 

law on facts which are not before it. 

The doctrine therefore, operates on materiality and the finding of similarity. 

4.3 Obita Dictum 

The Oxford Dictionary of Law
58

, defined obita dictum as ‘a remark in passing’, something said by a 

judge while giving judgment that was not essential to the decision in the case. It does not form part of the 

ratio decidendi of the case and therefore creates no binding precedent, but may be cited as persuasive 

authority in later cases. The judge deciding a case may speculate about what his decision would be or 

might have been, had the facts been different. 

Anyaoha v Obioha
59

, Daily Times Plc v DSV Ltd
60

, NUC v Alli
61

, Ngwuma v A.G Imo State
62

 

An obita dictum which is what the court says by the way, has a persuasive effect. In Ferodo Limited & 

Anor v Ibeto Industries Limited
63

 , the Supreme Court held that a Court of Law can allow itself to be 

persuaded by an obita dictum. The Supreme Court, in the case of Prince (Dr) B.A. Onafowokan& Ors v 

Wema Bank Plc. & 2 Ors
64

, equally held that obita dicta reflect inter alia, the opinion of the judgment 

of the judge which does not embody the resolution of the Court. The expression of judgment must be 

taken with reference to the facts of the case which he is deciding the issues calling for decision and 

answers to those issues. 

Where an opinion is expressed obiter, such an opinion is not appealable. An appeal is fought on the basis 

of the decision of the Court and is not taken against mere obiter. It is not every pronouncement made by a 

judge that can be made the subject of an appeal. Where an opinion is expressed obiter, such an opinion, 

remarks or observation is baseless and mere obiter dictum which is not appealable
65

. An obita dictum, 

according to the Court in Leedo Presidential Motel Ltd. v Bank of the North Limited & Anor
66

, 

though not binding, can be persuasive. The value to be attached to an obiter dictum depends on the court 

that made the obiter and erudition of the judge who made it. 

4.4 Per Incuriam 

Per Incuriam means that a Court failed to take into account all the relevant and vital statutes or case 

authorities and that this had a major effect on the decision. In such a situation, the decision can be said to 

have been reached per incuriam. Per incuriam does not simply mean that the earlier Court got things 

wrong. It only means there was a significant oversight, not only must there have been a failure to take 

account of relevant authorities; that fault must also have been such a major defect that it seriously affected 

the reasoning in the case and would have affected the outcome. 

                                                           
57 (2000) 2 SCNJ 224. 
58 Oxford Dictionary of Law 5th Reversed Edition, (Oxford England; Oxford University Press, 2002) p 120. 
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Decisions of Court, said to have been reached per incuriam, were actually reached pre ignorantium, but it 

is uncomplimentary to say that the Court is ignorant of the law. In the hierarchy of Courts, a lower court 

is bound to follow the decision of a higher court, even though it might believe that the decision is reached 

per incuriam. See the case of Bashire M. Dalhatu v Ibrahim S. Turaki
67

.It is not for a lower Court to 

question or say that a decision of a higher court was reached per incuriam. That is the privilege of the 

higher court, if after reconsidering its former decision, it is satisfied that the previous decision had been 

reached per incuriam. 

Opara v SPDCN Ltd
68

 

In distinguishing between obita dictum and per incuriam decisions, the Supreme Court per Iguh J.S.C. in 

Dairo v U.B.A. Plc
69

, had this to say: 

“It is indisputable that in the judgment of Court, the legal principle formulated 

by that Court which is necessary in the determination of the issue in the case, 

that is to say, the binding part of the decision is its ratio decidendi as against the 

remaining parts of the judgment which merely constitute obita dicta, that is to 

say, what is not necessary for the decision… Where however, an obiter dictum in 

one case has been adopted and becomes a ratio decidendi in a later case, such 

obiter dictum will have to be taken to have acquired the force of a ratio 

decidendi and would therefore become binding … The question whether a 

decision or pronouncement of this court is binding on the Court of Appeal 

depends on whether that decision or pronouncement is an obiter dictum or was 

made per incuriam. If the pronouncement is a mere obiter dictum, then, of course 

it is not binding, but if it was made per incuriam, it will nevertheless be binding 

on the Court of Appeal and other Courts in accordance with the principle of 

stare decisis, until the error in the judgment has been corrected”. 

4.5 Distinguishing 

A previous case is only binding in a later case if the legal principle involved is the same and the facts are 

similar. Distinguishing cases means pointing out an essential difference between a present case and the 

earlier one, so as not be bound by the earlier case. Such differences are mostly of facts and not of law, 

though some times the law applicable might be the distinguishing factor
70

. Distinguishing is a device used 

by courts when they are not inclined to follow a particular precedent. What is reasonably distinguishable 

depends on the particular cases and the particular court. Some judges are more inclined to distinguish 

disliked precedents than others. 

This informed the decision of the Court in Jones v Secretary of State for Social Services
71

, where Lord 

Reid stated thus: 

“It is notorious that where an existing decision is disapproved but cannot be 

overruled, Courts tend to distinguish it on inadequate grounds. I do not think that 

they act wrongly in so doing, they are adopting the less bad of the only 

alternatives open to them. But this is bound to lead to uncertainty…” 

 

5.0 Effect of Judicial Precedent on Nigerian Jurisprudence. 

Judicial precedent, together with its twin doctrine of stare decisis and others, just like any other principle 

of law, has its effects on the Nigerian jurisprudence. The effects are either positive or negative, depending 
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on the views and opinions of persons and authorities who argue and equally express their opinions on 

them. These effects can be properly referred to as the merits and demerits of judicial precedent
72

. 

There have been a lot of arguments on the effects (merits and demerits) of the principle of judicial 

precedent and the doctrine of stare decisis. Those who oppose it, rely on the following points: 

a. Rigidity: It is argued that the principle is very rigid in nature and its rigidity may lead to injustice 

in some particular cases. Lord Denning, the former Master of the Rolls had argued thus: 

“If the lawyers hold to their precedent too closely, forgetful of the fundamental 

principles of truth and justice which they should serve, they may find the whole 

edifice comes tumbling down about them. Just as the scientist seeks for truth, so 

the lawyer should seek justice. Just as the scientist takes his instances and from 

them builds up his general propositions, so the lawyer should take his precedents 

and from them, build up his general principles. Just as the propositions of the 

scientist fail to be modified when shown not to fit all instances, or even discarded 

when shown in error, so the principles of the lawyer should be modified when 

found to be unsuited to the times or discarded when found to work injustice”
73

. 

It was also argued that due to its rigidity, it has the tendency of perpetuating bad precedents. The 

argument is that „treating a party wrongly is no justification for treating another so‟. Where a decision of 

the Supreme Court is decided per incuriam, lower courts are still bound to follow it, notwithstanding the 

fact that it will lead to injustice. 

b. Undemocratic 

Another argument put forward against the doctrine is that of its undemocratic nature, in the sense that it 

allows an „undemocratic‟ (or unelected) body to usurp the functions of law making. It is beyond doubt 

that judges do make law for “the law is what the judge says it is…” This situation falls in line with 

Ronald Dworkin’s proposition on discretion thesis where he said that a Judge has applied a judicial 

discretion when her decision is not bound by any legal standards. The obvious reason(s) here is that the 

Judge has decided a case on the basis of a Law that did not exist at the time the dispute arose. 

c. Difficulty in Ascertaining the Ration Decidendi 

By the principle of judicial precedent and stare decisis, difficulties can arise in deciding what the ratio 

decidendi of a case is, as a judge may give multiple reasons for his decision. Also in the Appellate Courts, 

the Justices do give separate judgments thereby compounding the problem of determining the ratio 

decidendi. 

d. Time and Energy Consuming 

There exist too many precedents which continue to grow as many more are being handed down daily. It is 

argued that surfing through these cases, can not only be time consuming but very complex for lawyers. 

However, there are arguments for or in support of judicial precedent. The proponents and advocates for 

the retention of judicial precedents, hinge their arguments on the facts that the doctrine has positively and 

immensely contributed to the growth and development of the Nigerian jurisprudence. Among the points 

given in support of the principle include: 

a. It promotes certainty in law. By looking at existing precedents, the lawyer can reasonably advise 

his client. 

b. It minimizes the incidence of bias. The doctrine restrains judges from exhibiting partiality by 

insisting that they decide like cases alike, it thereby promotes legal equality between parties. 

c. It also makes for uniformity, for like cases will be decided alike. Benjamin Cardozo stated thus: 

“It will not do to decide the same question one way between one set of litigants 

and the opposite way between another. If a group of cases involves the same 

point, the parties expect the same decision. It would be a gross injustice to decide 
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alternate case on opposite principle. If a case was decided against me yesterday 

when I was a defendant, I would look for the same judgment today if I am 

plaintiff. To decide differently would raise a feeling of resentment and wrong in 

my breast; it would be an infringement, material and moral, of my rights”. 

Adherence to precedent must then be the rule rather than the exception if 

litigants are to have faith in the even-handed administration of justice in the 

Courts”
74

 

 

CONCLUSION 

The concept of Judicial Precedent and the doctrine of stare decisis might not be perfect in their operation, 

but their usefulness far outweighs whatever imperfection it might possess. The object of any principle of 

law is the attainment of justice, and so it is with the concept of judicial precedent, the doctrine of stare 

decisis and others so that it can be achieved because they possess internal mechanism to correct whatever 

mistakes, past decisions might have. 
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